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UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


Docket No. E-7306 


Salt River Project Agricultural Improvement and Power 
District, a Political Subdivision of the State of 
Arizona 


La Plata Electric Association, Inc., a Colorado non-profit 
Cooperative Corporation 


San Miguel Power Association, Inc., a Colorado non-profit 
Cooperative Corporation 


White River Electric Association, Inc., a Colorado Co- 
operative Corporation 


Holy Cross Electric Association, Inc., a Colorado Cor- 
poration 


Gunnison County Electric Association, Inc., a Colorado 
non-profit Cooperative Corporation 


Yampa Valley Electric Association, Inc., a Colorado non- 
profit Cooperative Corporation. 


Grand Valley Rural Power Lines, Inc., a Colorado non- 
profit Cooperative Corporation 


Arkansas Valley G & T, Inc., a Colorado Cooperative As- 
sociation, Petitioners 


v. 


Colorado-Ute Electric Association, Inc., a Colorado 
operative Association, Respondent 
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2 
Petition and Complaint 


I. Preliminary Statement 


1. Come now the Petitioners, Salt River Project Agri- 
cultural Improvement and Power District, La Plata Elec- 
tric Association, Inc., San Miguel Power Association, Inc., 
White River Electric Association, Inc., Holy Cross Electric 
Association, Inc., Gunnison County Electric Association, 
Inc., Yampa Valley Electric Association, Inc.. Grand Valley 
Rural Power Lines, Inc., and Arkansas Valley G & T, Inc., 
(hereinafter referred to collectively as ‘‘Petitioners’’) by 
and through their attorneys Jennings, Strouss, Salmon & 
Trask, and Wallace L. Duncan, 1700 Pennsylvania Avenue, 
N.W., Washington, D. C., and allege, under oath, facts and 
circumstances which constitute the basis for this Petition 
and Complaint and entitle the Petitioners to relief under 
the Federal Power Act as hereinafter more fully appears. 


2. This Petition and Complaint is filed pursuant to the 
following provisions of the Federal Power Act: 201 (49 
Stat. $47; 16 U.S.C. sec. $24), 202 (49 Stat. S48; 67 Stat. 
461; 16 U.S.C., sec. $24a), 205 (49 Stat. $51; 
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16 U.S.C. sec. 824d), 206 (49 Stat. $52: 16 U.S.C., sec. S24e), 
207 (49 Stat. 853; 16 US.C., see, S24f), 306 (49 Stat. 856; 
16 US.C., see. $25e), 307 (49 Stat. 956: 16 U.S.C. sec. $25f), 
308 (49 Stat. 858; 16 U.S.C., sec. $25g¢), and 309 (49 Stat. 
858; 16 U.S.C. sec. $25h), 314 (49 Stat. 861; 49 Stat. 1921; 
16 U.S.C., sec. $25m), 316 (49 Stat. 862; 16 U.S.C., sec. 
$250) and 317 (49 Stat. 862; 49 Stat. 1921; 16 U.S.C., see. 


(3) 


3. The names, titles, and post office addresses of the 
persons to whom correspondence in regard to this Petition 
and Complaint shall be addressed are: 


R. J. MeMullin 

General Manager 

Salt River Project 

P. O. Box 1980 

Phoenix, Arizona 

Hugh E. Chastain, Manager 

La Plata Electric Association, Inc. 
P. O. Box 180 

Durango, Colorado 


George E. Dobbs, Manager 

San Miguel Power Association, Inc. 
P. O. Box 318 

Nucla, Colorado $1424 


4 
Roger Purdy, Manager 
White River Electric Association, Inc. 
P. O. Box 958 
Meeker, Colorado $1641 


George W. Thurston, Manager 

Holy Cross Electric Association, Ine. 
914 Grand Avenue 

Glenwood Springs, Colorado 81601 


C. W. Ausborn, Manager 

Gunnison County Electric Association, Inc. 
P. O. Box 508 

Crested Butte, Colorado 81224 

James A. Golden, Manager 

Yampa Valley Electric Association, Inc. 
P. O. Box 1218 

Steamboat Springs, Colorado 80477 
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A. J. Letey, Manager 

Grand Valley Rural Power Lines, Inc. 
2727 Grand Avenue 

Grand Junction, Colorado $1501 


Edward Gaither, Manager 
Arkansas Valley G & T, Inc. 
P. O. Box $92 

Pueblo, Colorado $1002 


Wallace L. Duncan, Esquire 
Jennings, Strouss, Salmon & Trask 
1700 Pennsylvania Avenue, N. W. 
Washington, D. C. 20006 


5 
TI. Description of Parties 


The parties to this Petition and Complaint are described 
more fully as follows: 


1. Petitioner Salt River Project Agricultural _Improve- 
ment and Power District, (hereinafter referred to as Salt 
River Project) is an agricultural and improvement district 
and a political subdivision of the State of Arizona vested 
with all the rights, privileges and benefits, and entitled to 
the immunities and exemptions granted municipalities and 
political subdivisions under the Constitution and laws of 
the State of Arizona and the United States, and, as such, 
qualifies as a “‘municipality’? as defined in Section 3(7) 
of the Federal Power Act (41 Stat. 1063; 49 Stat. S88; 16 
U.S.C., see. 796), and a “State Commission’” as defined 
in Section 3(15) of the Foderal Power Act (41 Stat. 1063; 
49 Stat. 888; 16 U.S.C., see. 796), for the purpose of filing 
this Complaint pursuant to Section 207 of the Federal 
Power Act (49 Stat. 853: 16 U.S.C., see. S24f). The Salt 
River Project maintains its office and principal 


+) 


(6) 
6 


place of business at Phoenix, Arizona. With its com- 
panion organization, the Salt River Valley Water Users’ 
Association, the Salt River Project operates and main- 
tains the Salt River Federal Reclamation Project to pro- 
vide both water and power resources in central Arizona 
pursuant to a contract entered into with the Department 
of the Interior in 1917. The Salt River Project owns and 
operates an electric system in the central portion of Arizona 
and serves over 137,000 customers with electricity in 
Arizona. 


2. Petitioner La Plata Electric Association, Inc. (here- 
inafter referred to as La Plata) is a non-profit cooperative 
corporation organized and existing under the laws of the 
State of Colorado, more particularly Article 23, Chapter 
31, Colorado Revised Statutes, 1953 as amended, and main- 
tains its office and principal place of business at Durango, 
Colorado. La Plata is financed by loans advanced by the 


Rural Electrification Administration and is engaged in the 
transmission, distribution and sale of electric power and 
enerary to its consumers in La Plata, Archuleta, Mineral, and 
Hinsdale Counties in the State of Colorado, and 
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to its consumers in San Juan and Rio Arriba Counties in 
the State of New Mexico. 


3. Petitioner San Miguel Power Association, Inc., (here- 
inafter referred to as San Miguel) is a non-profit coopera- 
tive corporation organized and existing under the laws of 
the State of Colorado, more particularly Article 16, Chapter 
41, sections 210-214, Colorado Statutes Annotated, 1935, 
and maintains its office and principal place of business at 
Nuela, Colorado. San Miguel is financed by loans advanced 
by the Rural Electrification Administration and is engaged 
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(9) 


in the transmission, distribution and sale of electric power 
and energy to its consumers in Montrose and San Miguel 
Counties in the State of Colorado and Grand and San 
Juan Counties in the State of Utah. 


4. Petitioner White River Electric Association, Inc., 
(hereinafter referred to as White River) is a non-profit 
cooperative corporation organized and existing under the 
laws of the State of Colorado, more particularly Article 
2, Chapter 30, Colorado Revised Statutes, 1963, 
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and maintains its office and principal place of business 
at Meeker, Colorado. White River is financed by loans 
advanced by the Rural Electrification Administration and 
is engaged in the distribution and sale of electric power 
and energy to its consumers in Rio Blanco, Moffat and Gar- 
field Counties in the State of Colorado. 


5. Petitioner Holy Cross Electrie Association. Inc., 
(hereinafter referred to as Holy Cross) is a corporation 
organized and existing under the laws of the State of 
Colorado, more particularly Sections 2413-2417, Compiled 
Laws of Colorado, 1921, as amended, and maintains its 
office and principal place of business at Glenwood Springs, 
Colorado. Holy Cross is financed by loans advanced by the 
Rural Electrification Administration and is engaged in the 
distribution and sale of electric power and energy to its 
consumers in Garfield, Eagle, Pitkin and Gunnison Counties 
in the State of Colorado. 


6. Petitioner Gunnison County Electric Association, Inc., 
(hereinafter referred to as Gunnison) is a non-profit ¢o- 
operative corporation organized and existing under the 


9 


laws of the State of Colorado, more particularly Article 
19, Chapter 31, Colorado Revised Statutes, 1963, as 


7 
( 


(9) 


amended, and maintains its office and principal place of 
business at Crested Butte, Colorado. Gunnison is financed 
by loans advanced by the Rural E lectrification Administra- 
tion and is engaged in the distribution and sale of electric 
power and energy to its consumers in Gunnison and 
Siar Counties in the State of Colorado. 


. Petitioner Yampa Valley Eleetrie Association, Ine., 
ihoreinafien referred to as Yampa Valley) is a non-profit 
cooperative corporation organized and existing under the 
laws of the State of Colorado, more particularly Sections 
302-1 to 30-2-5, Colorado Revised Statutes, 1963, as 
amended, and maintains its office and principal place of 
business at Steamboat Springs, Colorado, Yampa Valley 
is financed by loans advanced by the Rural Electrification 
Administration and is engaged in the purchase, distribu- 
tion and sale of electric power and energy to its con- 
sumers located in Carbon County in the State of Wyoming 
and in Moffat, Routt, Eagle, Grand, Rio Blanco and Sum- 

Counties in the State of Colorado. 
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8. Petitioner Grand Valley Rural Power Lines, Inc., 
(hereinafter referred to as Grand Valley) is a non-profit 
cooperative corporation organized and existing under the 
laws of the State of Colorado, more particularly Chapter 
30-2, Colorado Revised Statutes, 1963, and maintains its 
office and principal place of business at Grand Junction, 
Colorado. Grand Valley is financed by loans advanced by 
the Rural Electrification Administration and is engaged in 
the purchase, distribution and sale of electric power and 
energy to its consumers located in Garfield, Mesa, and Delta 
Counties in the State of Colorado. 


9, Petitioner Arkansas Valley G & T, Inc., (hereinafter 
referred to as Arkansas Valley) is a Colorado Coopera- 
tive Association organized and existing under the laws of 
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the State of Colorado, Arkansas Valley maintains its 
office and principal place of business at Pueblo, Colorado, 
and has three distribution members (San Isabel Electrical 
Association, Inc., (Pueblo, Colorado), Southwest Colorado 
Power Association, Inc., (La Junta, Colorado) and Sangre 
de Christo Electric Association, Inc., (Buena Vista, Colo- 
rado)), and 


11 


is engaged in the purchase, transmission, distribution and 
sale of electric power and energy at wholesale to the afore- 
mentioned member associations, and through such member 
associations, to its consumers located in Otero, Kiowa, 
Baca, Las Animas, Costilla, Huerfano, Crowley, Bent, 
Prowers, Pueblo, Fremont, Custer, Chaffee and Lake 
Counties in the State of Colorado. 


10. Respondent Colorado-Ute Electric Association, Inc., 
(hereinafter referred to as Colorado-Ute) is a Colorado 
non-profit cooperative association, organized and existing 
under the laws of the State of Colorado and is engaged 
in the generation, transmission, and sale of electric power 
and energy, at wholesale only, to its members only for dis- 
tribution in the States of Colorado, Utah, Wyoming. New 
Mexico and Arizona. Colorado-Ute is financed by loans 
advanced by the Rural Electrification Administration and 
is owned and controlled by its thirteen members, including 
the Petitioners and four other distribution members: Em- 
pire Electric Association, Inc., Delta-Montrose Rural Power 
Lines Association, San Luis Valley Rural Electric Co- 
operative, Inc., and Bridger Valley Electric Association, 
Ine., (Colorado-Ute’s contract with Bridger Valley has not 
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yet become effective and Colorado-Ute is not presently sup- 
plying wholesale electric service to Bridger Valley.) 
(Colorado-Ute's thirteen members are hereinafter referred 
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to collectively as the ‘*Colorado-Ute Member Coopera- 


tives"). 


IIL. Statement In Support Of Petition And Complaint 
PP J 


In support of this Petition and Complaint the Petitioners 
respectfully allege that: 


1. The Respondent Colorado-Ute owns and operates fa- 
cilities for the generation, transmission and sale of electric 
power and energy at wholesale for resale which is generated 
in one State. transmitted and delivered across State lines 
in interstate commerce and consumed in another State 
as defined in Sections 201 (c) and (d) of the Federal 
Power Act (49 Stat. S47: 16 U.S.C., sec. S24). Colorado- 
Ute also purchases power which is generated by the Bureau 
of Reclamation outside the State of Colorado (Utah and 
Arizona), delivered to Colorado-Ute within Colorado, and 
transmitted and sold by Colorado-Ute at wholesale to its 
members for ultimate resale to consumers in the State of 
Colorado. Colorado-Ute is, therefore, a ‘‘public utility’ 
as defined in Section 201 (e) of the Federal Power Act (49 
Stat. S47; 16 U.S.C., sec. $24). 
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2, Respondents Colorado-Ute has not complied with the 
reporting, accounting, rate schedule filing requirements and 
other requirements imposed upon public utilities by the 
Federal Power Act and by the rules and regulations of 
the Federal Power Commission by filing its annual financial 
and statistical report forms, original cost statements, ac- 
counting entries, rate schedules for wholesale electric serv- 
ices and service contracts which affect or relate to such 
rates. 

3. Under Section 201(f) of the Federal Power Act (49 
Stat. 47:16 U.S.C., sec 824), the Petitioner Salt River 
Project, a political subdivision of the State of Arizona, 
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is exempt from the reporting, accounting, rate schedule 
filing requirements and other requirements imposed upon 
‘public utilities’? by the Federal Power <Act. 


4. The Petitioners La Plata, San Miguel, White River, 
Holy Cross, Gunnison, Yampa Valley, and Grand Valley 
are not engaged in the sale of electric energy at wholesale 
for resale in interstate commerce and the facilities owned 
and operated by such Petitioners are used only in the 
local distribution of electric power. These Petitioners are 
not, therefore, ‘‘public utilities’’ as defined in Section 201 
(e) of the Federal Power Act (49 Stat. $47; 16 U.S.C., see. 
824) and are not required 
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to comply with the reporting, accounting, rate schedule filing 
requirement and other requirements imposed upon public 
utilities by the Federal Power Act. 


5. The Petitioners and other Colorado-Ute Member Co- 
operatives, with the exception of the Salt River Project and 
Bridger Valley Electric Association, Inc., are wholly de- 
pendent upon Colorado-Ute as a source of wholesale electric 
power and energy. Such members purchase power and en- 
ergy generated at Colorado-Ute's 150,000 kilowatt nominal 
capacity thermal generating plant located at Hayden, Colo- 
rado (hereinafter referred to as the Hayden Plant), under 
contracts with Colorado-Ute. The Hayden Plant provides 
approximately seventy percent (70%) of the power and 
energy necessary to meet the power requirements of all of 
Colorado-Ute’s members with the exception of the Salt 
River Project and Bridger Valley Electric Association, 
Inc. Power generated by the Bureau of Reclamation in 
Arizona and Utah and delivered to Colorado-Ute in Colo- 
rado pursuant to exchange and power pooling agreements 
which are hereinafter more fully described, is transmitted 
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and sold by Colorado-Ute to its members to meet the addi- 
tional power requirements of such members. 


1S 

Eleven of the Colorado-Ute Member Cooperatives dis- 
tribute and sell electric power purchased from Colorado- 
Ute directly to their consumers. Arkansas Valley trans- 
mits, distributes and sells electrie power and energy pur- 
ehased from Colorado-Ute to its three ‘‘distribution mem- 
ber cooperatives’’ for delivery and sale to consumers lo- 
cated within the State of Colorado. The Salt River Project 
purchases power from Colorado-Ute for distribution and 
sale to consumers located in the State of Arizona as here- 
inafter more fully described. 


6. At present, the Petitioner Salt River Project is a 
Girect purchaser of 100,000 kilowatts of firm power and 
energy generated by Colorado-Ute at the Hayden Plant in 
Colorado. This power and energy is delivered to the Colo- 
rado River Storage Project transmission system at Hayden, 
Colorado as part of an interstate power pooling arrange- 
ment and is exchanged under agreements with the Bureau 
of Reclamation for Colorado River Storage Project power 
and energy which is delivered to the Salt River Project at 
Pinnacle Peak near Phoenix, Arizona. Colorado-Ute also 
sells surplus energy to the Salt River Project from time 
to time. Thus, approximately two-thirds of the power 
generated by Colorado-Ute at the 
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Hayden Plant in Colorado is delivered, sold and con- 
sumed in the State of Arizona pursuant to exchange agree- 
ments with the Bureau of Reclamation. 


7. The balance of the electric power generated by Colo- 
rado-Ute at the Hayden Plant is purchased at wholesale 
rates by other members of Colorado-Ute as hereinbefore 
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(17) 


described for distribution and resale to more than 40,000 
rural customers located in the States of Colorado, Utah, 
Wyoming and New Mexico. 


8. Pursuant to contracts with the Bureau of Reclama- 
tion, the transmission and distribution facilities owned, 
operated and maintained by Colorado-Ute and/or its mem- 
bers are interconnected with the Colorado River Storage 
Project transmission system for exchange with electric 
power generated by the hydrogeneration facilities of the 
Colorado River Storage Project. Such interconnection 
results in the saving of transmission system investment and 
transmission losses, provides supplemental power to the 
Bureau of Reclamation to satisfy preference customer 
loads in the marketing area of the Colorado River Storage 
Project and provides emergency standby service to the 
Bureau of Reclamation. 
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The same benefits flow, under reciprocal agreements with 
the Bureau of Reclamation, to Colorado-Ute and to the 
Salt River Project. Under this reciprocal agreement, Salt 
River Project also receives substantially the same benefits 
directly from Colorado-Ute. Thus, Colorado-Ute receives 
capacity, emergency standby and other benefits from the 
Bureau of Reclamation as a participant in this interstate 
power pooling and transmission network. Supplemental 
contracts and agreements between the parties contemplate 
the construction of additional thermal plants and asso- 
ciated transmission facilities to produce substantially in- 
creased capacity which will be integrated and coordinated 
with the Colorado Storage Project. 


9, The Hayden Plant, hereinbefore referred to, together 
with related transmission and substation facilities was com- 
pleted by Colorado-Ute in 1965, and was finaneed partially 
with proceeds of an initial $22,876,000 loan obtained from 
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the Rural Electrification Administration and partially with 
some $10,000,000 advanced by the Petitioner Salt River 
Project for dedicated capacity in the Hayden Plant. 


10. On May 11, 1962, prior to the commencement of con- 
struction of the Hayden Plant, Colorado-Ute filed an appli- 
sation with the Publie Utilities Commission of Colorado 
for a “Certificate of Convenience and Necessity’’. After 
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a hearing and over the protests filed by the Western Colo- 
rado Power Company and the Public Service Company 
of Colorado, the Commission granted the ‘Certificate of 
Public Convenience and Necessity’’ on February 21, 1963, 
and Colorado-Ute was authorized to execute the necessary 
notes and mortgages and to commence construction of the 
plant and related transmission lines. (A copy of the 
Public Utilities Commission Decision is attached hereto 
and made a part hereof as Appendix <A.) 


11. Protestants Western Colorado Power Company and 
the Public Service Company of Colorado thereafter filed 
Petitions for Rehearing with the Public Utilities Commis- 
sion, which were denied. They then obtained a writ of 
certiorari from the District Court for the County of Mont- 
rose, State of Colorado, and asked the Court to stay or 
suspend the effective date of the Commission’s decision 
pending review. This request was denied and Colorado- 
Ute commenced construction of the Hayden Plant and re- 
lated facilities under a valid and subsisting Certificate of 
Convenience and Necessity. The Commission’s decision 
was affirmed by the District Court on December 5, 1963. 
( A copy of the District Court Judgment 
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is attached hereto and made a part hereof as Appendix B.) 
The Hayden Plant and related transmission facilities were 
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completed and placed in commercial operation on July 1, 
1965. Since that date, electric power has flowed uninter- 
rupted from the Hayden Plant in interstate commerce to 
consumers located in Colorado and four surrounding States. 


12, On Writ of Error to the District Court, the Supreme 
Court of Colorado, on February 14, 1966, reversed and re- 
manded the decision with directions that the District Court 
vacate its judgment and thereafter direct the Public Utili- 
ties Commission to set aside its decision approving the 
Certificate, thus rendering the Certificate of Public Con- 
venience and Necessity null and void. (A copy of the 
Colorado Supreme Court Opinion is attached hereto and 
made a part hereof as Appendix C.) 


13. Colorado-Ute thereafter filed an Application for Re- 
hearing with the Supreme Court of Colorado and an Appli- 
cation for a Stay of Execution of said decision pending an 
appeal to the Supreme Court of the United States. On 
March 14, 1966, the Supreme Court of Colorado denied the 
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Application for Rehearing and granted the Application 
for a Stay of Execution pending an appeal to the Supreme 
Court of the United States. (The Addendum of the Su- 
preme Court of Colorado is attached hereto and made a 
part hereof as Appendix D.) On June 12, 1966, Colorado- 
Ute filed a Notice of Appeal to the Supreme Court of the 
United States with the Supreme Court of Colorado and, 
on August 10, 1966, the Jurisdictional Statement was filed 
with the Supreme Court of the United States and the 
appeal was docketed and is pending as No, 437, October 
Term, 1966. None of the Petitioners herein were named as 
parties in proceedings before the Public Utilities Commis- 
sion of Colorado, the District Court for the County of 
Montrose, Colorado, the Supreme Court of Colorado or the 
Supreme Court of the United States. 
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14. Upon receiving notice that the Colorado Supreme 
Court had denied the Application for Rehearing, officials 
of Colorado-Ute issued notice to the members thereof, in- 
eluding the Petitioners, and to the Bureau of Reclamation 
and the Rural Electrification Administration that, (i) under 
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relevant Colorado statutes, Colorado-Ute would be subject 
to a penalty of $2,000.00 for each day that the Hayden 
Plant is operated without the Certificate of Convenience 
and Necessity: (ii) that Colorado-Ute’s officers, agents, 
and employees may be subject to a fine of up to $1,000 or 
imprisonment for up to one year or both for such opera- 
tion; and, (iii) that Colorado-Ute would therefore be un- 
able to operate the Hayden Plant and related transmission 
and substation facilities and would cease to render whole- 
sale electric service to its members receiving electric power 
and energy from the Hayden Plant or through Colorado- 
Ute’s transmission facilities unless the decision of the 
Supreme Court of Colorado is reversed or modified. 


15. Under the facts and circumstances above-described, 
the Respondent Colorado-Ute threatens to, and will, aban- 
don the operation and maintenance of facilities which are 
subject to the jurisdiction of the Federal Power Commis- 
sion and will cease to generate, transmit and sell electric 
power and energy at wholesale in interstate 
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commerce in compliance with the order of the Supreme 
Court of Colorado. The order of the Supreme Court of 
Colorado requiring or contemplating such abandonment and 
cessation conflicts with the express purpose and policy 
of the Federal Power Act to protect the public interest 
in regulating the transmission and sale of electric energy 
at wholesale in interstate commerce. 
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16. The cessation of generation, transmission, distribu- 
tion and sale of electric power by Colorado-Ute at the 
Hayden Plant or the alteration or interruption of opera- 
tions and service provided for in Colorado-Ute’s contracts 
with its members and other power suppliers as a result 
of the abandonment of the Hayden Plant and related trans- 
mission facilities will create a serious burden on interstate 
commerce and adversely affect the public interest by: (a) 
rendering service to Colorado-Ute’s members and the cus- 
tomers of such members inadequate and causing serious 
shortages of power at comparable cost in this interstate 
system; (b) disrupting and destroying the interconnection 
of the transmission systems hereinbefore described; (c) 
adversely affecting the rates for power furnished to the 
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Petitioners and the other members of Colorado-Ute; (d) 
destroying the power pooling arrangements between Colo- 
rado-Ute, its members, and the United States Bureau of 


Reclamation; (e) rendering inoperative an integral part of 
the Colorado River Storage Project; and (f) otherwise im- 
pairing the adequacy of electric supply at comparable 
cost in Colorado-Ute’s service area and impeding the co- 
ordination of facilities subject to the jurisdiction of this 
Commission. 


17. The abandonment of the Hayden Plant and the re- 
lated transmission facilities and the resulting cessation of 
generation, transmission, distribution and sale of electric 
power at wholesale in interstate commerce by Colorado- 
Ute or the alteration or interruption of operations and 
service provided for in Colorado-Ute’s contracts with its 
members, the Bureau of Reclamation and other power 
suppliers and the foregoing consequences and effects of 
such cessation, alteration or interruption are imminent and 
inevitable unless the relief requested hereinafter is granted 
by this Commission. 


17 


(23) 


18. The Respondent Colorado-Ute, never having sub- 
mitted to the jurisdiction of the Federal Power Commis- 
sion, 
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has not filed a schedule of changes in service with the Com- 
mission and has not given notice to the Commission and to 
the public of its intention to abandon such facilities, and 
terminate wholesale electric service to consumers in inter- 
state commerce as required by Section 205 of the Federal 
Power Act (49 Stat. 851; 16 U.S.C., sec. 824d). Such 
abandonment of facilities and termination or change of 
service is not authorized and constitutes a violation of the 
provisions of the Federal Power ct. 


Wuererore, Petitioners request: 


(1) That the Federal Power Commission assert and as- 
sume jurisdiction in these premises and require by order 
issued pursuant to Sections 205 (49 Stat. 851; 16 US.C., 


$24d), 206 (49 Stat. 852; 16 U.S.C., sec 824(e) and 309 
(49 Stat. 858; 16 U.S.C., sec. 825h), of the Federal Power 
Act that Colorado-Ute file schedules showing all rates and 
charges for the transmission and sale of electric energy 
subject to the jurisdiction of the Commission and the classi- 
fications, practices, and regulations affecting such 
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rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifica- 
tions, and services; 


(2) That the Commission assert and assume jurisdiction 
in these premises to study and investigate the established 
interstate power pool and the interconnection of trans- 
mission facilities as hereinbefore described and to require 
by order that the Respondent Colorado-Ute maintain and 
continue service to such power pool and maintain the 
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physical interconnection of its transmission facilities with 
the facilities of the Petitioners and the Bureau of Reclama- 
tion. 


(3) That the Commission assert and assume jurisdiction 
in these premises upon the complaint filed by the Peti- 
tioner Salt River Project as a ‘municipality’? and ‘‘State 
Commission”’ pursuant to Section 207 of the Federal Power 
Act (49 Stat. 853; 16 U.S.C., sec. 824f) to study (i) the 
adequacy and sufficiency of the interstate service provided 
by the Respondent Colorado-Ute to the Petitioners and 
other members of Colorado-Ute, and (ii) the impact on 
such interstate service 
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which will result upon the abandonment of the Hayden 
Plant and related transmission and substation facilities as 
threatened by officials of Colorado-Ute ; 


(4) That the full Commission be convened for the pur- 
pose of investigating this Petition and Complaint pursuant 
to Sections 306 (49 Stat. 856; 16 U.S.C, see. $25e) and 
307 (49 Stat. $56; 16 U.S.C., sec. $25f) of the Federal 
Power Act and, if necessary and convenient, to hold hear- 
ings pursuant to Section 308 of the Act (49 Stat. S58; 16 
U.S.C., sec. $25g). 


(5) That the Federal Power Commission assert and as- 
sume jurisdiction in the matter pursuant to the emergency 
authority conferred by Section 202(c) of the Federal 
Power Act (49 Stat. S48; 67 Stat. 461, 16 U.S.C.A,, sec. 
$24(a)) to require by order that the Respondent Colorado- 
Ute continue the generation, transmission, distribution, de- 
livery, interchange and sale of electric power and energy 
at wholesale in interstate commerce at the Hayden Plant, 
the decision and order of the Supreme Court of Colorado 
to the contrary notwithstanding. 
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(27) 
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(6) That upon full consideration and after notice and 
hearings, the Commission enter a permanent order re- 
quiring that Colorado-Ute continue the generation, delivery, 
interchange and transmission and sale of electric power at 
wholesale in interstate commerce, the decision of the Su- 
preme Court of Colorado to the contrary notwithstanding. 


(7) That the Commission seek enforcement of the Fed- 
eral Power Act, the rules and regulations of the Commis- 
sion and of such order or orders as may be issued in this 
cause by instituting action in the proper District Court of 
the United States pursuant to Sections 314 (49 Stat. S61; 
49 Stat. 1921; 16 U.S.C., sec. 825m), 316 (49 Stat. S62; 16 
U.S.C., sec. 8250), and 317 (49 Stat. 8622, 49 Stat. 1921; 16 
U.S.C., see $25p) of the Act; 


(S) That the Commission advance this cause on the 
docket of the Commission for expenditious pre-hearing 
conference and such hearings as may be necessary; and, 


(9) That the Commission take such further action 
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and grant such other relief as it may deem meet in the 
premises. 


Respectfully submitted, 


Jexsincs, Strouss, Saumon & Trask 


By Watuace L. Duncan 
Wallace L. Duncan 
1700 Pennsylvania Ave., N. W. 
Washington, D. C. 20006 
Counsel for the Petitioners 
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Excerpts From Appendix A 


(Decision No. 60156) 


BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 


Is THE MATTER OF THE APPLICATION OF Covorapo-UTE ELEc- 
rric Association, Inc., To ConsTRUCT AN Evecrric GEN- 
ERATING Puant Near HaxpdeN, COLORADO, AND ELecrTRIc 
Transmission Lines To ConNEcT Sai Puaxt To Its 
Existrinc GENERATION aND TRANSMISSION System, TO 
THE PRESENT AND PRoposeD GENERATION SyYsTEM OF THE 
Unsrrep States Bureau oF RECLAMATION, AND TO THE 
PRESENT AND PRoposep SYSTEMS OF Irs MEMBERS. 


Ix THe MATTER OF THE PETITION OF Covorapo-UTE ELECTRIC 
Assocration, Inc., FOR AN ORDER AvtHorrixe It To 
Execute a Nore or NOorTEs Securep By A MORTGAGE 
Ostication WirH THE UNITED Srates or AMERICA. 


Application No. 19156—Amended 
February 21, 1963 
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The above-named Colorado cooperatives are all con- 
sumer-owned electric cooperatives, who distribute elec- 
tricity to the ultimate consumer, with the exception of 
Arkansas Valley, which is presently engaged in the sale 
at wholesale of electricity to its members. 

Salt River Project Agricultural Improvement and Power 
District is an agricultural improvement district, organized 
under the laws of Arizona, hereinafter referred to as 
“Salt River’? or ‘‘District.’’ The District owns and op- 
erates an electric system in the central part of Arizona in 
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conjunction with its operation of the Salt River Reclama- 
tion Project, and serves over 100,000 customers with elec- 
tricity in Arizona. 


e ° ° ° ° ° ° ° . ° 


The Applicant has also filed a petition (Application No. 
191356), for an order authorizing a proposed issue of securi- 
ties, wherein Applicant will borrow from the Rural Elec- 
trifieation Administration, an agency of the Federal Gov- 
ernment, by the execution of a note or notes payable to the 
United States of America, and a mortgage or mortgages 
to secure said notes, in an amount not in excess of $22,- 
$76,000, which, together with funds to be provided by 
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River Project, will be used for the construction of the 


7 


t River will advance toward said construction the 
38,610,000, which said sum will be in the nature of 
ayment for the 50,000 KW of capacity to be fur- 


ot 
be 
2 
et 


pre 
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The Applicant has also filed a Petition, Application No. 
19156, with the Commission, applying for an Order au- 
thorizing a proposed issue, assumption, or guaranty of se- 
curities, which proposed securities transaction will be with 
the Rural Electrification Administration, a branch of the 
Federal Government, involving execution of a note or notes 
pavable to the United States of America, and a mortgage 
or mortgages to secure said notes, in an amount not in 
excess of $22,876,000.00 which, together with funds to be 
provided by Salt River Project, would be used 
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for the construction heretofore mentioned. Salt River, it 
is proposed, will advance toward said construction the sum 
of $8,610,000.00, which will be substantially in the nature of 
a prepayment for the 50,000 kw of capacity to be furnished 
by Ute to Salt River. These two sources of funds are the 
sole means whereby the construction is to be completed. 
Colorado-Ute and its Colorado members will have no equity 
in the enterprise. 


* * * * * ° ° * * © 


On November 2, 1959, Colorado-Ute completed the con- 
struction of, and placed into service, a steam electric gen- 
erating plant at Nucla, Colorado, and certain transmission 
lines and substation facilities. That plant consists of three 
generating units, each having a capability of 12,650 kws 
giving it a combined or total capability of approximately 
38,000 kws. At the time of the construction of that plant, 
Colorado-Ute served only four distribution rural electric 
cooperatives which were La Plata Electric Association, 
with headquarters at Durango, Empire Electric Associa- 
tion, with headquarters at Cortez, San Miguel Power Asso- 
ciation, with headquarters at Nucla, and Delta-Montrose 
Rural Power Lines, with headquarters at Delta. Subse- 
quently, Colorado-Ute entered into a contract to render 
wholesale electric service to Grand Valley Rural Power 
Lines with headquarters at Grand Junction, Colorado. At 
this time, only the above-referred to four original distribu- 
tion cooperatives are receiving service from Colorado-Tte. 
Service to Grand Valley Rural Power Lines and the legal- 
ity of construction of certain transmission lines by Colo- 
rado-Ute to render such service is the issue of a complaint 
now pending before this Commission. 
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Some forty-odd thousand families in Colorado are being 
presently served by the Colorado distributing members of 
the Applicant and have been so served in the past. These 
consumers of electric power and energy are located in cer- 
tain, more or less, well defined geographical areas within 
the State and the power and electric energy used by them 
has been, and presently is being, obtained from certain and 
definite sources.—some by their own generating and, some 
from the United States Bureau of Reclamation. Such power 
and electrie energy is being transmitted to them by means 
of certain and definite circuit and transmission facilities 
at the present time in existence and used by such utilities. 

Colorado-Ute’s sources of power are, to-wit, the Nucla 
Plant, being its own steam generating plant, and the Coll- 
bran-Molina plant, of the U. S. B. R. Its Nucla plant is 
actually being operated for it by Western under contract. 


e ad . e e e e ° ° e 
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Colorado-Ute is seeking $22,876,000 from the Rural Elec- 
trification Administration. 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. E-7306 


Sat River Prosect AGRICULTURAL IMPROVEMENT AND Power 
Disrrict, a Political Subdivision of the State of Arizona 


La Puata Execrric Association, Ixc., a Colorado non-profit 
Cooperative Corporation 


Sax Miaver Power Assocution, Ixc., a Colorado non-profit 
Cooperative Corporation 


Wurre River Execrric Association, Ixc., a Colorado 
Cooperative Corporation 


Hoty Cross Evecrric Association, Ixc., a Colorado 
Corporation 


Guxwyison County Execrric Association, INc., & Colorado 
non-profit Cooperative Corporation 


Yampa Vatury Execrric Association, Inc., a Colorado 
non-profit Cooperative Corporation 


Grawp Vautey Rurat Power Lies, Ixc., a Colorado 
non-profit Cooperative Corporation 


Arxansas Vatiey G. & T., Ixc., a Colorado 
Cooperative Association, Petitioners, 


Vv. 


Cotorapo-UTe Etscrric Association, Ixc., a Colorado 
Cooperative Association, Respondent. 
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Answer of Respondent. Colorado-Ute Electric Association. Inc. 

Comes now the Respondent, Colorado-Ute Electrie As- 
sovintion, Inc., and answering the Petition and Complaint 
heretofore filed herein by the Petitioners, admits, denies 
and alleges as follows: 


I. Preliminary Statement 


1. Admits the allegations contained in paragraphs 1, 2 
and 3 of the Preliminary Statement of said Petition and 
Complaint. 


Il. Description of Parties 


1. Admits the allegations contained in paragraphs 1 
through 10, both inclusive, of the Description of Parties 
of said Petition and Complaint, and states, that the name, 
title and post office address of the person to whom cor- 
respondence in regard to this Answer shall be addressed 
is: 

John J. Bugas, General Manager 
Corornapo-UTe Execrric Association, Inc. 
P. O. Box 1149 

Montrose, Colorado $1401 


III. Statement in Support of Petition and Complaint 


1. Replying to paragraph 1 of the Statement in Support 
of 
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Petition and Complaint of Petitioners, this Respondent 
admits that it is engaged in the activities set forth in 
said paragraph. It does not necessarily follow, however, 
that this Respondent is a ‘‘public utility’? as defined in 
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Seotion 201 (e) of the Federal Power Act (49 Stat. 847; 
16 U.S.C., Section 824). This Respondent is a Cooperative 
Association formed for the purpose of serving its members 
only and is financed by the Rural Electrification Admin- 
istration of the United States of America. The issue of 
whether entities such as Respondent are “public utilities’’ 
as defined in the Federal Power Act has not been de- 
termined by this Commission. This Respondent therefore 
neither admits nor denies the allegation that it is a public 
utility as defined in the Federal Power Act. 

2, Pursuant to Section 2.5 of the Rules of Practice and 
Procedure of this Commission and subject to determina- 
tion that this Respondent is subject to the jurisdiction 
of this Commission, this Respondent hereby files with this 
Commission its rate schedules and Contracts for service 
of electric power and energy, at wholesale, to its 13 mem- 
bers and its Interconnection Agreement with the United 
States of America, Department of Interior, Bureau of 
Reclamation. 


3. This Respondent admits the allegations contained in 
paragraphs 2 through 17, both inclusive, of Article III 
of said Petition and Complaint. 
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4. Replying to paragraph 18 of said Article III, this 
Respondent admits that it has not filed a schedule of 
changes in service with this Commission as alleged in 
said paragraph 18, and that it has not given notice thereof 
to this Commission or to the public as required by Section 
205 of the Federal Power Act (49 Stat. $51; 16 U.S.C., 
Section $244). This Respondent alleges that the failure 
to comply with said provision of the Federal Power Act 
would only be in violation thereof if this Respondent is 
a public utility as defined in the Federal Power Act, which 
issue has not been determined by this Commission. 
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Wnueserorse the Respondent, Colorado-Ute Electric As- 
soviation, Ine. prays that this Commission determine 
whether or not this Respondent is a public utility as de- 
fined in the Federal Power Act and in the event that this 
Commission should determine that this Respondent is a 
publie utility as detined in the Federal Power Act that 
this Commission determine whether or not this Respondent 
should continue to operate the facilities covered by the 
Certificate of the Public Utilities Commission of the State 
of Colorado (Appendix A of Petition and Complaint filed 
herein, being Decision No. 60156) in the event that said 
Certificate is set aside. 
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Respectfully submitted, 


-RaPHAEL J. Moses 
P. O. Box 34 
Boulder, Colorado 80301 


Jouyn J. Conway 

Suite 802, Equitable Building 
17th and Stout Streets 
Denver, Colorado 80202 


R. Jerry BENNETT 
P. O. Box 1149 
Montrose, Colorado 81401 


Jouy A. HucHes 

John A. Hughes 

P. O. Box 367 

Montrose, Colorado 81401 


Counsel for Respondent 
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UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 


Docket No. E-7306 


Saur River Prosgect AGRICULTURAL IMPROVEMENT 
AND Power DistRicT 

La Puata Execrric Association, Inc. 
San Micueu Power Association, Ixo. 
Wuure River Execrric Association, Ixc. 
Hoty Cross Exectric Association, Inc. 
Guwwison County Execrric AssociaTioy, Inc. 
Yampa Vauiey Execrric Association, Ixc. 
Graxp VaLLey Runa Power Lixes, Ixc. 
Arkansas Vauiey G. & T., Inc. 

Petitioners 

Vv. 
Coiorapo-Ure Execrric Association, Ixc. 
Respondent 


Motion for Waiver and Omission of Intermediate Decision and 
for Final Decision by the Commission 


Come now the Petitioners, Salt River Project <Agri- 
cultural Improvement and Power District, La Plata 
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Electric Association, Inc., San Miguel Power Association, 
Inc., White River Electric Association, Inc., Holy Cross 
Electric Association, Inc., Gunnison County Electric 
Asociation, Inc., Yampa Valley Electric Association, Inc., 
Grand Valley Rural Power Lines, Inc., Arkansas Valley 
G. & T. Inc. and, pursuant to Section 1.30(¢) of the 
Commission’s Rules of Practice and Procedure, request 
that (a) in lieu of any initial or any other intermediate 
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decision or tentative decision by a presiding officer, desig- 
nated responsible officer, or the Commission, the Commis- 
sion render the final decision in this matter, and that 
(b) sueh final decision be to assert and assume jurisdiction 
in these premises on the ground that the Respondent 
Colorado te Electrie Association, Inc. is a ‘*public 
utility’ within the meaning of Parts II and III (section 
201(e)) of the Federal Power Act and that the Petitioners 
are entitled to relief as prayed for in the Petition-Complaint 
filed herein. 

In support of their Motion, the Petitioners allege and 
show that: 


1. The Respondent Colorado-Ute Electric As- 
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sociation, Inc. has, by formal Answer filed with the Com- 
mission on September 2, 1966, admitted all material allega- 
tions alleged and asserted by the Petitioners in the Petition- 
Complaint filed herein. 

2. The Respondent Colorado-Ute Electric Association, 
Inc. neither admits nor denies the allegation that it is a 
‘public utility’’ as defined in the Federal Power Act, but 
admits that it is engaged in the activities set forth and 
described in the Petition-Complaint and alleges that the 
issue of whether entities such as Respondent are ‘‘ public 
utilities’? as defined in the Federal Power Act has not been 
finally determined by the Commission. 


The Respondent Colorado-Ute Electric Association, 
Inc., as a part of its Answer filed herein, has filed its 
schedule of rates and contracts for wholesale electric serv- 
ice with the Commission pursuant to Section 2.5 of the Rules 
of Practice and Procedure of this Commission, subject to 
a determination by this Commisison that it has jurisdiction 
over the Respondent and its rate schedules and service 
contracts. 
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4. The Respondent Colorado-Ute Electric Association, 
Inc. concurs in the request made herein for waiver and 
omission of an intermediate decision and for a final 
decision by the Commission. 

5. The Petitioners do not request the opportunity to 
submit briefs or oral argument before the Commission 
unless otherwise desired or directed by the Commission. 

6. The Petitioners do request the opportunity to submit 
proposed findings and conclusions for the consideration of 
the Commission. 

7. The Petitioners request the Commission to expedite 
this matter and to give early consideration to Petitioners’ 
requests for emergency relief as set forth and prayed for 
in the Petition-Complaint heretofore filed. 

8. The Petitioners, in making this request for Waiver 
and Omission of Intermediate Decision and for a final 
Decision by the Commission, reserve only the 


175 


right to apply to the Commission for rehearing and to 
petition for judicial review. ity 


Respectfully submitted, 


Watriace L. Duncan 
Wallace L. Duncan 
Jexnixas, Strovss. Satmon & Trask 
1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
Attorney for Petitioners 
Jounx A. Huenes 
John A, Hughes 
P.O. Box 367 
Montrose, Colorado 
Attorney for Respondent 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


Docket No. E-7306 


Sacr Rives Progect AGRICULTURAL IMPROVEMENT AND POWER 
District, a Political Subdivision of the State of Arizona 
La Puta Exeerric Associatios, Lxc., a Colorado non-profit 
Cooperative Corporation 
Sas Micver Power Association, Ixc., a Colorado non-profit 
Cooperative Corporation 
Warre River Evectric Association, Ixc., a Colorado 
Cooperative Corporation 
Hoty Cross Evecrric Association, Ixc., a Colorado 
Corporation 
Gusysisos County Exectric Association, Inc., a Colorado 

non-profit Cooperative Corporation 
Yanpa Vattey Exvectric Association, Inc., a Colorado 

non-profit Cooperative Corporation 

Granp Vattey Rerat Power Lives, I[Nc., a Colorado 
non-profit Cooperative Corporation 

Arkansas Vater G. & T., Ixc., a Colorado 
Cooperative Association, Petitioners, 
v. 

Covorapo-Utrr Exectric Association, Inc., a Colorado 

Cooperative Association, Respondent. 


Initial Rate Filing 
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Comes now the Respondent, Colorado-Ute Electric 
Association, Inc., pursuant to Section 2.5 of the Rules of 
Practice and Procedure of this Commission and files its 
schedules of rates and contracts for service, subject to a 
determination by this Commission that it has jurisdiction 
over the Respondent and its rate schedules and contracts. 
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Said contracts, attached hereto, consist of the following: 


1. Wholesale Power Contract dated June 22, 1962, 
between Respondent and Arkansas Valley G. & T., Inc., 
and Amendment to said Contract dated May 14, 1965, 

2. Wholesale Power Contract dated February 9, 
1962, between Respondent and Bridger Valley Electric 
Association, Inc.; Supplemental Agreement dated Feb- 
ruary 9, 1962, between Respondent and Bridger Valley 
Electric Association, Inc., and Amendment to said Con- 
tract dated February 10, 1965. 

3. Wholesale Power Contract between Respondent 
and Delta-Montrose Rural Power Lines Association 
dated August 26, 1955, together with undated Supple- 
mental Agreement and Addendum thereto and Amend- 
ment to said Contract dated February 9, 1962. 


4, Wholesale Power Contract between Respondent 
and Empire Electric Association, Inc., dated July 20, 
1955, together 
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with undated Supplemental Agreement and Addendum 
thereto. 


5. Wholesale Power Contract dated May 18, 1960, 
between the Respondent and Grand Valley Rural 
Power Lines, Inc., and Amendment to said Contract 
dated February 9, 1962, by two separate amendments. 


6. Wholesale Power Contract between Respondent 
and Gunnison County Electric Association, Inc., dated 
February 9, 1962 and Amendment to said Contract 
dated February 9, 1962. 


7. Wholesale Power Contract between Respondent 
and Holy Cross Electric Association, Inc., dated Feb- 
ruary 9, 1962, and Amendment to said Contract dated 
February 9, 1962. 
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S. Wholesale Power Contract between Respondent 
and La Plata Eleetrie Association, Inc, dated July 27, 
1955, together with undated Supplemental Agreement 
and Addendum thereto and Amendment to said Con- 
tract dated February 18, 1958 and Amendment to said 
Contract dated February 9, 1962. 


9. Power Agreement between Respondent and Salt 
River Project Agricultural Improvement and Power 
District dated February 27, 1962. 

10. Surplus Power and Energy Agreement between 
Respondent and Salt River Project Agricultural Im- 
provement and Power District dated December 22, 1965. 
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11. Excess Energy Agreement between Respondent 
and Salt River Project Agricultural Improvement and 
Power District dated February 1, 1966. 


12. Wholesale Power Contract between Respondent 
and San Luis Valley Rural Electric Cooperative dated 
February 9, 1962, and Amendment to said Contract 
dated February 9, 1962. 


13. Wholesale Power Contract between Respondent 
and San Miguel Power Association, Inc., dated July 
20, 1955, together with undated Supplemental Agree- 
ment and Addendum thereto and Amendment to said 
Contract dated February 9, 1962. 


14. Wholesale Power Contract between Respondent 
and White River Electric Association, Inc. dated 
March 16, 1961. 


15. Wholesale Power Contract between Respondent 
and Yampa Valley Electric Association, Inc., dated 
February 9, 1962 and Amendment to said Contract 
dated February 9, 1962. 


16. Rate Schedule ‘‘A’”’ 
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17. Interconnection Agreement between Respondent 
and United States Department of the Interior, Bureau 
of Reclamation, dated June 25, 1962, as modified by 
letter dated August 5, 1965. 

18. Contract for Electric Service between United 
States of America and the Respondent dated November 
18, 1960, providing for purchase of power by the Re- 
spondent from the Collbran 
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Project and Amendment to said Contract dated De- 
cember 31, 1962. 


19. Contract for Electric Service between United 
States Department of Interior, Bureau of Reclamation, 
and Respondent dated April 1, 1965, providing for 
electric service to the Respondent from the Colorado 
River Storage Project. 


Respectfully submitted, 


RapPHaEL J. Moses 
P. O Box 34 
Boulder, Colorado 80301 


Joun J. Conway 
Suite 802, Equitable Building 
17th and Stout Streets 
Denver, Colorado $0202 


R. Jerry BENNETT 
P. O. Box 1149 
Montrose, Colorado $1401 


Joun A. HvcHEs 
John A. Hughes 
P. O. Box 367 
Montrose, Colorado $1401 
Counsel for Respondent 
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U.S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 

REA BORROWER DESIGNATION Colorado 50 South- 
east 
THE WITHIN Wholesale Power Contract dated June 22, 
1962, between Colorado-Ute Electric Association, Inc. and 
Arkansas Valley G&T, Ine. 
Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 


Epwarp F. Otson 
For the Administrator 


Dated August 21, 1962 
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U. S. DEPARTMENT OF AGRICULTURE 
RUPAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION Wyoming 9 Uinta 


THE WITHIN Wholesale Power Contract between Colo- 
rado-Ute Electric Association, Inc., and Bridger Valley 
Electric Association, Inc. 


Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 


Ricparp H. Woop 
For the Administrator 


Dated Dec. 19, 1962 
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U. 8. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 
REA PROJECT Colorado 20 Delta 
THE WITHIN Wholesale Power Contract with the Colo- 
rado-Ute Electric Association, Inc. (Vicinity of Delta) 
Submitted by the Borrower Pursuant to the Terms of the 


Loan Contract for the Above-Designated Project, Is Hereby 
Approved Solely for the Purposes of Such Loan Contract. 


R. G. Zoox 
For the Administrator 


Dated 8-26-55 
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U. §. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA PROJECT Colorado 33 Dolores 
THE WITHIN Wholesale Power Contract between Colo- 
rado-Ute Electric Association, Inc. and Empire Electric 
Association, Inc. 
Submitted by the Borrower Pursuant to the Terms of the 


Loan Contract for the Above-Designated Project, Is Hereby 
Approved Solely for the Purposes of Such Loan Contract. 


J. E. O’Bruen, Acting Ass’t Admin, 
For the Administrator 


Dated Jul. 20, 1955 
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U.S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 
REA PROJECT Colorado 46 Ute 
THE WITHIN Wholesale Power Contract dated May 1S, 
1980, between Colorado-Ute Electric Association, Inc., and 
Grand Valley Rural Power Lines, Inc. 
Submitted by the Borrower Pursuant to the Terms of the 
Loan Contract for the Above-Designated Project, Is Hereby 
Approved Solely for the Purposes of Such Loan Contract. 
Davin A. Hain 
For the Administrator 


Dated Sep. 19, 1960 
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U.S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION Colorado 18 
Gunnison 


THE WITHIN Wholesale Power Contract between Colo- 
rado-Ute Electric Association, Inc., and Gunnison County 
Electric Association. 
Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 

Ricuarp H. Woop 

For the Administrator 


Dated Dec. 19, 1962 
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U. 5. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION Colorado 34 Eagle 
THE WITHIN Wholesale Power Contract between Colo- 


rado-Ute Electric Association, Inc, and Holy Cross Electric 
Association, Inc. 


Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 


Ricuarp H. Woop 
For the Administrator 


Dated Dec. 19, 1962 
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U. S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 
REA PROJECT Colorado 32 La Plata 


THE WITHIN Wholesale Power Contract with the Colo- 
rado-Ute Electric Association 


Submitted by the Borrower Pursuant to the Terms of the 
Loan Contract for the Above-Designated Project, Is Hereby 
Approved Solely for the Purposes of Such Loan Contract. 


R. G. Zoorx 
For the Administrator 
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U.S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 
REA PROJECT Colorado 46 Ute 


THE WITHIN Wholesale Power Contract between the Salt 
River Project Agricultural Improvement and Power Dis- 
triet, and Colorado-Ute Electric Power Association, Inc. 


Submitted by the Borrower Pursuant to the Terms of the 
Loan Contract for the Above-Designated Project, Is Hereby 
Approved Solely for the Purposes of Such Loan Contract. 


/s/ Ricaarp H. Woop 
For the Administrator 


Dated March 1, 1962 
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U. S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION Colorado 14 
Alamosa 
THE WITHIN Wholesale Power Contract between Colo- 


rado-Ute Electric Association, Inc., and San Luis Valley 
Rural Electric Cooperative, Inc. 


Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 


Ricwarp H. Woop 
For the Administrator 


Dated Dec. 19, 1962 
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U. S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA PROJECT Colorado 26 San Miguel 


THE WITHIN Wholesale Power Contract with the Colo- 
rado-Ute Electric Association, Inc. 


Submitted by the Borrower Pursuant to the Terms of the 
Loan Contract for the Above-Designated Project, Is Hereby 
Approved Solely for the Purposes of Such Loan Contract. 


J.E. O’Brien, Acting Ass’t Admin. 
For the Administrator 


Dated Jul. 20, 1955 
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U. S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION Colorado 46 Ute 


THE WITHIN Contract for Interconnections and Trans- 
mission Service No. 146-400-2463 dated June 25, 1962 be- 
tween Colorado-Ute Electric Association, Inc.. and U. S. 
Bureau of Reclamation 


Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 


Epwarp F. Otson, Acting Ass’t Admin. 
For the Administrator 


Dated Nov. 7, 1962 
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U.S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA PROJECT Colorado 46 Ute 


THE WITHIN Wholesale Power Contract +14-06-400-1268 
Gated November 18, 1960 between Colorado-Ute Electric 
Association, Inc. and the Bureau of Reclamation, the appli- 
cation for approval of assignment of Contract +14-06-700- 
1957 to Colorado-Ute and the assignment. 


Submitted by the Borrower Pursuant to the Terms of the 
Loan Contract for the Above-Designated Project, Is Hereby 
Approved Solely for the Purposes of Such Loan Contract. 


R. G. Zoox, Assis’t Admin. 
For the Administrator 


Dated 12/15/60 
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U.S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION Colorado 40 Rio 
Blanco 


THE WITHIN Wholesale Power Contract between Colo- 
rado-Ute Electric Association, Inc., and White River Elec- 
tric Association, Inc. 


Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 


Ricuarp H. Woop 
For the Administrator 


Dated Dec. 19, 1962 
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U.S. DEPARTMENT OF AGRICULTURE 
RURAL ELECTRIFICATION ADMINISTRATION 


REA BORROWER DESIGNATION Colorado 36 Routt 


THE WITHIN Wholesale Power Contract between Colo- 
rado-Ute Electric Association, Inc., and Yampa Valley 
Electric Association, Inc. 


Submitted by the Above Designated Borrower Pursuant to 
the Terms of the Loan Contract, Is Hereby Approved 
Solely for the Purposes of Such Contract. 


Ricwarp H. Woop. 
For the Administrator 


Dated Dec. 19, 1962 
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UNITED STATES OF AMERICA 
BEFORE THE 
FEDERAL POWER COMMISSION 
Docket No. E-7306 
Salt River Project Agricultural Improvement and Power 
District, a Political Subdivision of the State of Arizona. 
La Plata Electric Association, Inc., a Colorado non-profit 
Cooperative Corporation 
San Miguel Power Association, Inc., a Colorado non-profit 
Cooperative Corporation 
White River Electric Association, Inc., a Colorado Co- 
operative Corporation 
Holy Cross Electric Association, Inc., a Colorado Cor- 
poration 
Gunnison County Electric Association, Inc, a Colorado 
non-profit Cooperative Corporation 


Yampa Valley Electric Association, Inc. a Colorado non- 
profit Cooperative Corporation 


Grand Valley Rural Power Lines, Inc., a Colorado non- 
profit Cooperative Corporation 


Arkansas Valley G. & T., Inc, a Colorado Cooperative 
Association, Petitioners, 


Vv. 


Colorado-Ute Electric Association, Inc., a Colorado Co- 
operative Association, Respondent. 


636 
Petition to Intervene 


Come now the Petitioners, Bridger Valley Electric As- 
sociation, Inc. and San Luis Valley Rural Electric Coopera- 
tive, Inc., by and through their attorneys Wallace L. Dun- 
can and Jennings, Strouss, Salmon & Trask, 1700 Penn- 
sylvania, N.W., Washington, D. C., and allege, under oath, 
the following facts and circumstances as grounds for their 
Petition to Intervene as parties to the Petition and Com- 
plaint filed in the above-captioned proceedings: 


1. This Petition to Intervene is filed pursuant to Section 
1.8 of the Federal Power Commission Rules of Practice 
and Procedure and pursuant to the following provisions 
of the Federal Power Act: 201 (49 Stat. S47; 16 U.S.C., see. 
824), 202 (49 Stat. S48; 67 Stat. 461; 16 U.S.C., sec. S24a), 
205 (49 Stat. 851; 16 U-S.C., sec. 824d), 206 (49 Stat. S52: 
16 U.S.C., sec. S24e), 207 (49 Stat. $53; 16 U.S.C., sec. 
824f), 306 (49 Stat. 856; 16 U.S.C., see. S25e), 307 (49 Stat. 
856; 16 U.S.C., sec. S25f), 308 (49 Stat. S58; 16 U.S.C., see. 
825g), 309 (49 Stat. S58; 16 U.S.C., see. $25h), 314 (49 Stat. 
861; 49 Stat. 1921; 16 U.S.C., see. $25m), 316 (49 Stat. $62; 
16 U.S.C., sec. $250) and 317 (49 Stat. 
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S62; 49 Stat. 1921; 16 U.S.C. see. S25p). 


>. The names. titles, and post office addresses of the per- 
sons to Whom correspondence in regard to this Petition 
to Intervene shall be addressed are: 


Mr. Jack Byrne 

Manager 

Bridger Valley Electric Association, Ine. 
P. O. Box 128 

Mountain View, Wyoming $2939 


Mr. Ray W. Villyard 

Manager 

San Luis Valley Rural Electric Cooperative, Ine. 
Route 2 

Monte Vista, Colorado S1144 


Wallace L. Duncan, Esq. 

Jennings, Strouss, Salmon & Trask 
1700 Pennsylvania Avenue, N.W. 
Washington, D. C. 20006 


3. Petitioner Bridger Valley Electric Association, Ine. 
(hereinafter referred to as Bridger Valley) is a non-profit 
membership corporation organized and existing under the 
laws of the State of Wyoming and maintains its office and 
principal place of business at Mountain View, Wyoming. 
Bridger Valley is financed by loans advanced by the Rural 
Electrification Administration and is engaged in the pur- 
chase, transmission, distribution and sale of electric power 
and energy to its consumers located in certain towns, 
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unincorporated communities and rural areas in Uinta, 
Sweetwater, Lincoln and Sublette Counties in the State 
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of Wyoming and in Summit and Daggett Counties in the 
State of Utah. 


4. Petitioner San Luis Rural Electric Cooperative, Inc. 
(hereinafter referred to as San Luis) is a non-profit co- 
operative corporation organized and existing under the 
laws of the State of Colorado, more particularly Sections 
210, 211, 212, 218 and 214 of Chapter 41, Colorado Statutes 
Annotated 1935. San Luis is financed by loans advanced 
by the Rural Electrification Administration and is engaged 
in the purchase, transmission, distribution and sale of elec- 
tric power and energy to its consumers located in parts of 
Alamosa, Conejos, Costilla, Mineral, Rio Grande, Saguache 
and Hinsdale Counties in the State of Colorado. 


5. Petitioner Bridger Valley is a member of Colorado- 
Ute Electric Association, Inc. (hereinafter referred to as 
Colorado-Ute), respondent herein, and on February 9, 1962, 
entered into a wholesale power contract with Colorado- 
Ute under which Bridger Valley would purchase all of its 


wholesale electric power and energy requirements. 
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from Colorado-Ute. Said wholesale power contract, as 
supplemented and amended by agreements dated February 
9, 1962, and February 10, 1965, was filed with this Commis- 
sion by Colorado-Ute as part of its Answer filed September 
2, 1966, in the above-captioned proceedings and as part of 
its Initial Rate Filing filed on September 13, 1966. 


6. To date, no electric power and energy has been pro- 
vided by Colorado-Ute to Bridger Valley pursuant to the 
terms of this agreement, although wholesale electric serv- 
ice to Bridger Valley is expected to commence as soon as 
the matter of the right of Colorado-Ute to serve Bridger 
Valley has been resolved, At present, Bridger Valley 
purchases all of its wholesale electric power and energy 
requirements from the Bureau of Reclamation at Dutch 
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John, Utah. However, the Bureau of Reclamation cannot 
continue to provide firm wholesale electric service to meet 
Bridger Valley's long-range power requirements. The 
above-described contracts have been negotiated, approved 
and consummated for the purpose of meeting such require- 
ments through the purchase of wholesale power and energy 
from Colorado-Ute. 
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7. Petitioner San Luis is a member of Colorado-Ute Elec- 
tric Association, Inc. and on February 9, 1962, entered into 
an all requirements contract for wholesale electric power 
and energy with Colorado-Ute. Said wholesale power con- 
tract, as amended, was filed with this Commission by Colo- 
rado-Ute as part of its Answer in the above-captioned 
proceedings filed on September 2, 1966, and as part of its 
Initial Rate Filing filed on October 13, 1966. San Luis 
presently has no other adequate source of wholesale elec- 
tric service. 


8. Petitioner San Luis is wholly dependent upon Colo- 
rado-Ute as a source of wholesale electric power and energy. 
A large portion of the power and energy purchased by San 
Luis from Colorado-Ute is generated at Colorado-Ute’s 
150,000 kilowatt nominal capacity thermal generating plant 
located at Hayden, Colorado. San Luis distributes and 
sells power purchased from Colorado-Ute directly to its 
consumers. 


9. The Petitioners Bridger Valley and San Luis incor- 
porate by reference and join in the allegations set forth 
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in paragraphs ITI-1 and III-3 to 17 of the Petition-Com- 
plaint filed in the above-captioned proceedings. 


10. The Petitioners further allege that the Respondent 
Colorad-Ute has, by tendering its Initial Rate Filing to 
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the Federal Power Commission on September 13, 1966, 
submitted to the jurisdiction of this Commission and has 
thereby complied with the rate schedule and service con- 
tract filing requirements imposed upon public utilities by 
the Federal Power Act. 


11. On October 13, 1966, 30 days following Colorado-Ute’s 
Initial Rate Filing, the rate schedules and service contracts 
thus filed became and are legally effective under the prior- 
notice requirements of Section 35.3 of the Regulations under 
the Federal Power Act. 


12. On October 24, 1966, the Supreme Court of the 
United States dismissed Colorado-Ute’s appeal from the 
February 14, 1966 decision of the Supreme Court of the 
State of Colorado, and officials of Colorado-Ute thereafter 
renewed their notice of intention to terminate and abandon 
service to Colorado-Ute’s members. 


13. Respondent Colorado-Ute has not filed a schedule 


of changes in service or rates with this Commission and 
has 
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not given notice to the Commission and to the public of its 
intention to abandon its facilities and terminate wholesale 
electric service to the Petitioners and other consumers in 
interstate commerce as required by Section 205 of the Fed- 
eral Power Act (49 Stat. 851; 16 U.S.C., see, S24d). Such 
abandonment of facilities and termination or change of 
service is not authorized and constitutes a violation of the 
provisions of the Federal Power <Act. 


Wuerrrore, the Petitioners claim the right to intervene 
and participate fully as party-petitioners for the protee- 
tion of their interests as they may appear in such procced- 
ings and hereby petition and pray that the Commission 
enter an Order permitting such intervention. 
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Petitioners further incorporate herein by reference and 
join in each and every request for relief set forth in the 
Petition-Complaint heretofore filed in the above-captioned 
proceedings. 


Respectfully submitted, 


Jexsincs, Strouss, SaLMon 
& Trask 
By Watiace L. Duxcan 
Wallace L. Duncan 
1700 Pennsylvania 
Avenue, N.W. 
Washington, D. C. 20006 
Counsel for Petitioners 
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City of Washington } i 


District of Columbia 

Wallace L. Duncan, being first duly sworn, on oath says 
that he is the Attorney for the Petitioners Bridger Valley 
Electric Association, Inc. and San Luis Valley Rural Elec- 
tric Cooperative, Inc.; that he signs and verifies the fore- 
going Petition to Intervene for said Petitioners; that he has 
read said Petition to Intervene and knows the contents 
thereof, and that the same are true to the best of his 
knowledge and belief. 


Wauuace L. Duncan 
Wallace L. Duncan 


Subscribed and sworn to before me this 31st day of 
October, 1966. 


DoraLeen A, ZIMMERMAN 
Notary Public 


My Commission Expires Dec. 31, 1970. 


D0 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMM ISSION 


Before Commissioners: Lee C. White, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, Carl E. Bagge, and 
John A. Carver, Jr. 


Docket No. E-7306 


Satr River Prosecr AGRICULTURAL IMPROVEMENT 
and Power District, et al. 


Vv. 


Couorapo-UTe ELEcrTRic Association, Ixc. 


Order Dismissing in Part Petitions and Returning Wholesale 
Rate Submittals 


(Issued January 6, 1967) 


By Opinion No. 511 issued January 5, 1967, Dairyland 
Power Cooperative, et al, the Commission determined that 
cooperatively-owned electric suppliers financed by the 
Rural Electrification Administration (REA) do not fall 
within the scope of this Commission’s regulatory jurisdic- 
tion over ‘‘public utilities”’ within the meaning of that term 
in Section 201 of the Federal Power Act. 


The subject proceeding presents, among others, the same 
question that we resolved in Dairyland for Colorado-Ute 
Electric Association, Inc (Ute), Montrose, Colorado, is an 
interstate electric generation and transmission cooperative 
financed in part by the REA. For the reasons set forth in 
Dairyland we hold that Ute is not a public utility subject to 
our jurisdiction. Accordingly, we dismiss the petition of 
Salt River Project Agricultural Improvement and Power 
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District (Salt River), Phoenix, Arizona, and others’ filed 
August 17, 1966 and Ute’s answer filed September 2, 1966, 
insofar as that question is raised. Also, we are directing 
the Secretary to return to Ute certain wholesale rate 
schedule submittals which the Cooperative protfered for 
filing on September 13, 1966 pursuant to Part 35 of the 
Commission's Regulations under the Power Act. 

2 LaPlata Electric Association, Inc., Durango, Colorado; San Miguel Power 
Association, Ine. N . Colorado; White River Electric Association, Inc., 
Meeker, Colorado; Holy Cross Electric Association, Inc., Glenwood Springs, 
Colorado: n County Electric Association, Ine., Crested Butte, Colorado; 

etric Association, Ine., Steamboat Springs, Colorado; Grand 
al Power Lines, Ine., Grand Junction, Colorado; and Arkansas 
Valley G & T, Ine., Pueblo, Colorado. 
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Salt River’s petition requests this Commission to assert 
regulatory authority over Ute under Parts II and III of 
the Power Act. Their stated objective is to force Ute, 
whom they contend is a ‘‘public utility’? within the mean- 
ing of the Power Act, to continue operating and maintaining 


its existing 150,000 kw steam electric generating plant at 
Hayden, Colorado, (Hayden Plant), and related electric 
transmission facilities. Numerous provisions of Parts IT 
and III of the Power Act are referred to in the petition. 


The Hayden Plant and related transmission facilities 
were constructed by Ute under a certificate of public con- 
venience and necessity issued by the Colorado Public 
Utilities Commission in 1963, Re Colorado-Ute Electric 
Association, Inc., 48 PUR3d 113, but set aside by the Colo- 
rado Supreme Court on February 14, 1966, Western Colo- 
rado Power Company, et als: v. Public Utilities Commission 
of Colorado, et als., — Colo. —, 411 P. 2d 785, rehearing 
denied 411 P. 2d 805. Review of the Colorado Supreme 
Court’s decision was refused by the United States Supreme 
Court on October 24, 1966, Colorado-Ute Electric Associa- 

52 


Po) 


(646) 


tion, Inc., v. Western Colorado Power Company et als., No. 
437, October Term 1966. Rehearing was denied December 5, 
1966. Pending review by the United States Supreme Court, 
the State Supreme Court stayed execution of its decision 
by order dated March 14, 1966. 


Salt River and the other petitioners allege that if Ute 
ceases to provide service from the Hayden Plant and re- 
lated transmission facilities, electric service to them will 
be seriously impaired or disrupted and that the Commission 
can and should find the existence of an emergency within 
the meaning of Section 202(¢) of the Federal Power Act 
and enter an appropriate order or orders for continued 
operation of such plant and facilities. 


The Power Act contains no requirement that the party 
whose service is the subject of a petition brought under the 
provisions of Section 202(c) be a ‘public utility’’*, Hence, 
the petition and Ute’s answer should not be dismissed inso- 
far as they are grounded upon the provisions of Section 
202(c) of the Power <Act. 


28ection 202(¢) of the Federal Power Act reads as follows: 


During the continuance of any war in which the United States is 
engaged, or whenever the Commission determines that an emergency 
exists by reason of a sudden increase in the demand for electric energy. 
or a shortage of electric energy oT of facilities for the generation or 
transmission of clectric energy, or of fuel or water for generating facili- 
ties, or other causes, the Commission shall have authority, either upon its 
own motion or upon complaint, with or without notice, hearing, or report. 
to require by order such temporary connections of facilities and such 
generation, delivery, interchange, or transmission of clectric energy as 
in its judgment will best mect the emergency and serve the public in- 
terest. If tho partics affected by such order fail to agree upon the terms 
of any arrangement between them in carrying out such order, the Com- 
mission, after hearing held cither before or after such order takes effect, 
may prescribe by supplemental order such terms as it finds to be just and 
reasonable, including the compensation or reimbursement which should 
bo paid to or by any such party. 
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On November 1, 1966 a joint petition to intervene in this 
proceeding was filed by Bridger Valley Electric Association, 
Inc., Mountain View, Wyoming, and San Luis Valley Rural 
Electric Cooperative. Inc., Monte Vista, Colorado, members 
of Ute. Bridger Valley and San Luis join in the petition 
filed August 17, 1966 by Salt River and certain other mem- 
bers of Ute. To the extent Bridger Valley and San Luis 
raise questions which we dismiss as to Salt River and other 
petitioners, it is appropriate that their November 1, 1966 

petition be dismissed. It is retained in the files of the Com- 
mission only insofar as it raises issues under Section 202(c) 
of the Power Act. 


By motion filed September 8, 1966, Salt River and other 
petitioners seek a ‘‘final’’ decision by the Commission 
without intermediate decision by a presiding officer, re- 
quest an opportunity to submit proposed findings and con- 
clusions to the Commission, and reserve the right to apply 
to the Commission for rehearing and to petition for judicial 
review. Ute concurs in the motion to the extent that it re- 
quests a waiver of the intermediate decision procedure and 
a ‘‘final’’ decision by the Commission. To the extent that 
the procedural requests relate to issues raised under Sec- 
tion 202 (c), it is appropriate that this motion remain be- 
fore us for further consideration. All other issues raised 
in the motion of September 8, 1966, are hereby dismissed 
in accordance with the order. 


The Commission finds: 


(1) The Colorado-Ute Electric Association, Inc., is an 
interstate electric generation and transmission cooperative 
financed in part by the REA. 
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(2) Colorado-Ute is not a ‘‘public utility’? within the 
meaning of that term as used in Section 201 of the Federal 
Power Act. 


(3) The petitions filed August 17, 1966 and November 1, 
1966, and Ute’s answer filed September 2, 1966, should be 
dismissed with prejudice except insofar as they raise issues 
cognizable under Section 202 (c) of the Federal Power Act 
and the related procedural sections of that Act. Further, 
the wholesale schedules tendered for filing by Ute should 
be returned. 


The Commission orders: 


(A) The petitions filed August 17, 1966 and November 
1, 1966, and Ute’s answer filed September 2, 1966, as re- 
ferred to above, are hereby dismissed with prejudice except 
insofar as they raise issues cognizable under Section 202 (c) 
of the Federal Power Act and the related procedural sec- 
tions of that Act. 


(B) The wholesale rate schedule submittals, as referred 
to above, shall be returned to Ute by the Secretary of the 
Commission. The return of one copy of each such sub- 
mittal shall be deemed compliance with this order. 


By the Commission. 


(SEAL) 


Gorron M. Graxt 
Acting Secretary. 
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Sarr River Progecr AGRICULTURAL IMPROVEMENT 
axp Power District, et al. 
v. 
Covorapo-Urr Execrric Association, INc. 
(Issued January 6, 1967) 
Docket No. E-7306 
Bacce, Commissioner, concurring in part and dissenting 
in part: 

I dissent from that part of the order which finds that 
the Commission has no jurisdiction over Colorado-Ute un- 
der Section 201 of the Federal Power Act for the reasons 
expressed in my concurring and dissenting statement in 
Dairyland Power Cooperative, et al., Docket No. E-7113, 
Opinion No. 511, issued January 5, 1967. 

I concur in that part of the order which retains jurisdic- 
tion of the proceeding insofar as it raises issues cognizable 
under Section 202 (c) of the Federal Power Act. 

Cart E. BaccE 
Carl E. Bagge 
651 
Brouer Vater Execrric Associatios, Ixc., a Wyoming 
non-profit Cooperative Corporation, Petitioners 
v. 
Cotorapo-UTre ExecrricaL Assoctation INc., @ Colorado 
Cooperative Association, Respondent 


Application for Rehearing and Motion for Stay 
Come now the Petitioners, Salt River Project Agricul- 
tural Improvement and Power District, La Plata Electric 
Association, Inc., San Miguel Power Association, Inc., 
White River Electric Association, Inc., Holy Cross Elec- 
tric Association, Inc., Gunnison County Electric Associa- 
tion, Inc., Yampa Valley Electric Association, Inc., Grand 
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Valley Rural Power Lines, Inc., Arkansas Valley G&T, 
Ine., San Luis Valley Rural Electric Cooperative, Inc., and 
Bridger Valley Electric Association, Inc. (hereinafter re- 
ferred to collectively as ‘‘Petitioners’’), by and through 
their attorneys Jennings, Strouss, Salmon & Trask, and 
Wallace L. Duncan, 1700 Pennsylvania Avenue, Washing- 
ton, D. C. and, pursuant to Section 313 of the Federal 
Power Act (49 Stat. 
652 

860, 16 U.S.C., sec. $25(1)) and Sections 1.34, 1.7 and 1.15 
to 1.17 inclusive of the Rules of Practice and Procedure of 
the Commission, being aggrieved parties, move this Honor- 
able Commission to rehear, reconsider and vacate the deci- 
sion and order of the Commission dated January 6, 1967, 
in the above-captioned proceeding. The Petitioners further 
move this Commission to stay said order dated January 
6, 1967, in the above-captioned proceedings, until 60 days 
after final action by this Commission upon Petitioners’ 
Application for Rehearing of said order and until after 
final disposition of any petition for judicial review of the 
final order of the Commission herein. In support of this 
Application for Rehearing and Motion for Stay, Petitioners 
allege under oath and show the Commission as follows: 


I. 

The Petition and Complaint in the above-captioned cause 
was filed by the Petitioners on August 17, 1966. There- 
after, on September 2, 1966, the Respondent Colorado-Ute 
Electric Association, Ine. filed its Answer admitting all 
pertinent facts recited in the Petition and Complaint. The 
Respondent also tendered its rate sched- 

653 
ules and service contracts for filing with the Commission 
subject to a final determination by this Commission as to 
whether entities such as Respondent, a cooperative associa- 
tion financed by the Rural Electrification Administration 
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formed for the purpose of serving its members only, are 
+public utilities”’ as defined in the Federal Power Act. 

On September 8, 1966, Petitioners and Respondent filed 
a joint Motion for Waiver and Omission of Intermediate 
Decision and for Final Decision by the Commission. The 
Petitioners requested the opportunity to submit proposed 
findings and conclusions but waived notice and hearing 
and reserved only the right to apply to the Commission for 
Rehearing and to petition for judicial review. 

On September 13, 1966, the Respondent made an Tnitial 
Rate Filing by tendering its rate schedules and service 
contracts to the Commission with a request that the prior 
notice requirements of Section 35.3 of the Regulations be 
waived and that such rate schedules and service contracts 
be permitted to become effective as of Septmber 2, 1966, 
or as of such earlier date as the Commission may deem to 
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be in the public interest. Said rate schedules and service 
contracts remained on file with the Commission and were 
not rejected or returned until the issuance of the Commis- 
sion’s decision and order of January 6, 1967. 


On November 1, 1966, Bridger Valley Electric Associa- 
tion, Inc. and San Luis Valley Rural Electric Cooperative, 
Inc. filed a joint Petition to Intervene in the above-captioned 
cause. Both movants for intervention are members of the 
Respondent Colorado-Ute Electric Association, Inc., and 
their interests coincide with and are identical to those of the 
other Petitioners. Accordingly, Bridger Valley and San 
Luis shall be referred to jointly with the other Petitioners 
herein. 

Thereafter, on January 6, 1967, the Commission entered 
its decision and order in the above-captioned cause, dis- 
missing the Petition-Complaint and Answer with prejudice 
‘“‘except insofar as they raise issues cognizable under Sec- 
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tion 202 (c) of the Federal Power Act and related pro- 
cedural sections of that Act’’ and ordering the Respond- 
ent’s wholesale rate schedule submittals returned to the 
Respondent by the Secretary of the Commission. 
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As alleged and shown in the Petition-Complaint filed 
herein, the Respondent Colorado-Ute had filed, with the 
United States Supreme Court, an appeal from the deci- 
sion and order of the Supreme Court of the State of Colo- 
rado dated February 14, 1966, requiring the cancellation 
of the Certificate of Public Convenience and Necessity pre- 
viously granted to the Respondent by the Public Utilities 
Commission of the State of Colorado. On October 4, 1966, 
the Supreme Court of the United States dismissed Colo- 
rado-Ute’s appeal and, on December 5, 1966, the Supreme 
Court denied Colorado-Ute’s Petition for Rehearing. 
Thereafter, officials of Colorado-Ute renewed their inten- 
tion to terminate and abandon its interstate electric service 
to Colorado-Ute’s members unless otherwise ordered and 
required by the Federal Power Commission. 


Til 


The decision and order of the Commission in the cap- 
tioned docket dated January 6, 1967, which is the decision 
and order complained of, and by which the Petitioners have 
been aggrieved as more particularly set 


656 
forth hereinafter, provides, inter alia, as follows: 


The Commission finds: 


(1) The Colorado-Ute Electrie Association, Inc., is 
an interstate electric generation and transmission ¢co- 
operative financed in part by the REA. 
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(2) Colorado-Ute is not a ‘public utility’? within 
the meaning of that term as used in Section 201 of the 
Federal Power Act. 


(3) The petitions filed August 17, 1966, and Novem- 
ber 1, 1966, and Ute’s answer filed September 2, 1966, 
should be dismissed with prejudice except insofar as 
they raise issues cognizable under Section 202 (c) of 
the Federal Power Act and the related procedural sec- 
tions of that Act. Further, the wholesale rate schedules 
tendered for filing by Ute should be returned. 


The Commission Orders: 


(A) The petitions filed August 17, 1966, and No- 
vember 1, 1966, and Ute’s answer filed September 2, 
1966, as referred to above, are hereby dismissed with 
prejudice except insofar as they raise issues cognizable 
under Section 202 (c) of the Federal Power Act and 


the related procedural sections of that Act. 


(B) The wholesale rate schedule submittals, as re- 
ferred to above, shall be returned to Ute by the Secre- 
tary of the Commission. The return of one copy of 
each such submittal shall be deemed compliance with 
this order. 


By the Commission. 
657 
IV 


The order of the Commission in the captioned proceed- 
ings was based upon the Commission’s conclusion, reached 
earlier in Opinion No. 511, January 5, 1967, Dairyland 
Power Cooperative, et al., that cooperatively-owned electric 
suppliers financed by the Rural Electrification Administra- 
tion do not fall within the scope of the Commission's juris- 
diction over ‘public utilities’? under the Federal Power Act. 
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On the basis of this conclusion, the Commission dismissed 
the Petition-Complaint except insofar as the Petitioners 
have requested relief under Section 202(c) of the Act. The 
Commission retained jurisdiction under Section 202(c) 
inasmuch as the ‘‘... Power Act contains no requirement 
that the party whose service is the subject of a petition 
brought under the provisions of Section 202(c) be a ‘public 
utility’.’? Petitioners herein make no allegation of error 
by the Commission in retaining jurisdiction of this portion 
of the Petition-Complaint and Answer. 


Vy: 


Said order, insofar as it dismisses the Petition-Complaint 
and Answer of the Respondent, is contrary to the letter 
and spirit of the Federal Power Act, the Regulations of 
the Federal Power Commission and the Commission’s Rules 
of Practice and Procedure. Rehearing should, therefore, 
be granted and, upon rehearing 
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and reconsideration, said order should be reversed and 
vacated and relief should be granted the Petitioners as 
prayed for in the Petition-Complaint. 


SPECIFICATION OF ERRORS 
Count I 


The Commission erred in its finding and conclusion 
herein that the Respondent Colorado-Ute Electric Associa- 
tion, Inc., found by the Commission to be ‘‘an interstate 
electric generation and transmission cooperative financed 
in part by the Rural Electrification Administration’’, is not 
a ‘public utility’? within the meaning of that term as used in 
Section 201 of the Federal Power Act. 

The Federal Power Act, by its terms, clearly and un- 
equivocally establishes a broad and comprehensive plan of 
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regulation of interstate transmission and of wholesale sales 
of electric energy. The pertinent definitions set forth in the 
Act clearly include entities such as the Respondent in that 
plan of regulation. Section 201(b) of the Act provides, 
in relevant part, as follows: 
_.. this Part [Part II of the Act] shall apply to the 
transmission of electric energy in interstate commerce 
and to the sale of 
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electric energy at wholesale in interstate commerce .. . 
[and to] all facilities for such transmission or sale of 
electric energy... (Emphasis supplied.) 

Under Section 201(e), the term ‘public utility’ is defined 
to include ‘*... any person who owns or operates facilities 
subject to the jurisdiction of the Commission...’’ The term 
‘‘person”’, under Section 3(+) of the Act, includes ‘‘cor- 
porations”’ which, in turn, under Section 3(3) of the Act, 
would include ‘‘any corporation, joint stock company, part- 
nership, association, business trust, organized group of per- 
sons, whether incorporated or not...’’ The definition of 
‘interstate commerce’’ is equally broad, embracing all 
‘electric energy ... transmitted from a State and consumed 
at any point outside thereof, but only insofar as such trans- 
mission takes place within the United States.’’? (Section 
201(e)). ; 

On the basis of the uncontested facts alleged and shown 
the Commission in the Petition-Complaint, there can be no 
question but that the Respondent owns and operates juris- 
dictional facilities and is ehgaged in the interstate sale of 
electric energy which falls within the literal definitions and 
provisions of the Federal Power Act. 
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The Commission itself has found that the Respondent 
is engaged in ‘‘... interstate electric generation and trans- 
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mission ...’’, of electric energy. The Petition-Complaint 
filed herein describes in detail the Respondent’s electric 
system including facilities for the purchase, generation and 
transmission of electric power and its interconnection with 
electric systems distributing such power and energy in a 
five-State area (Colorado, Wyoming, Utah, Arizona and 
New Mexico). Petitioners have also alleged and described 
the Respondent’s participation in interstate power pooling 
and its interconnection with the United States Bureau of 
Reclamation. It must be assumed then, unless specifically 
exempt for one or more of the reasons discussed hereinafter, 
that the Respondent does own and operate jurisdictional 
facilities used in the interstate commerce. 

Notwithstanding the nature of the Respondent’s business 
and facilities, the Commission has dismissed the Petition- 
Complaint concluding that rural electric cooperatives are 
exempt from regulation as ‘‘instrumentalities of the United 
States’? and because Congress never intended the Com- 
mission to regulate cooperatives under the Federal 
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Power Act. For reasons stated more fully hereinafter, 
the Petitioners submit that cooperatives are not ‘‘instru- 
mentalities of the United States’? and were not intended 
by Congress to be immune or exempt from regulation under 
the Act. Petitioners submit that the Commission erred in 
failing to consider and give effect to the mandate of the 
Act and to the clear and unambiguous terms thereof which 
clearly embrace the facilities and activities of the Re- 
spondent. 

In view of the clarity and scope of the language of the 
Act, it was unnecessary and erroneous for the Commission 
to resort to obscure and ambiguous portions of the legisla- 
tive history of the Act in search of some basis upon which 
to escape responsibility for the regulation of this increas- 
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ingly important and large segment of the electric industry. 
Resort to legislative history is unnecessary when, as here, 
the statute is clear and unequivocal on its face—particularly 
when. as here, the legislative history is inconclusive or 
ambiguous. United States v. Oregon, 366 U. S. 643 (1961). 

As Commissioner Bagge points out in his dissenting 
opinion in Dairyland Power Cooperative, et al., (Opinion 
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No. 511, January 5, 1967, the majority “... after exhaus- 
tively wallowing in the murky and ambiguous recesses of 
legislative history conclude that there exists no basis for 
the Commission's assertion of jurisdiction because they say 
they can find no evidence that Congress expressly intended 
to include cooperatives within the pattern of regulation 
created by the Federal Power Act.’’ As the Staff and the 
General Counsel have repeatdly pointed out in the course of 
these proceedings, neither the Act nor the legislative history 
of the Act contains any provision or suggestion that the 
definition of ‘‘public utility’? in Section 201(e) does not 
apply to cooperatives or borrowers from governmental 
sources. The majority nevertheless purports to find sup- 
port for its conclusion in general statements in the legisla- 
tive history of both the Federal Power Act and the Rural 
Electrification Act. 

Ironically, the Commission and counsel for the United 
States have, in the past, relied just as heavily on obscure 
and ambiguous portions of the history of the Federal 
Power Act to support and confirm the Commission’s exclu- 
sive authority over rates charged for electric power trans- 
mitted for sale at wholesale ‘in interstate commerce. 
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See United States v. Public Utilities Commission, 345 US. 
295 (1958). It was this very practice, in a case construing 
the language of Parts I and II of the Federal Power Act, 
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which occasioned the following comment by Justice Jackson 
in his concurring opinion: 


I should concur in this result more readily if the Court 
could reach it by analysis of the statute instead of by 
psychoanalysis of Congress. When we decide from leg- 
islative history, including statements of witnesses at 
hearings, what Congress probably had in mind, we must 
put ourselves in the place of a majority of Congressmen 
and act according to the impression we think this his- 
tory should have made on them. (345 U.S. at 319). 


Justice Jackson’s further description of the majority deci- 
sion in the case last cited is, the Petitioners submit, par- 
ticularly apposite here inasmuch as it relates to precisely 
the same ‘“‘murky and ambiguous” legislative history relied 
upon by the majority of the Commission in deciding Dairy- 
land, supra, and the present case: 


It pulls federal law, not only out of the dark where it 
has been hidden, but into a fog in which little of it can 
be seen if found. Legislative history here as usual is 
more vague than the statute we are called upon to 
interpret. (345 U.S. at 320). 


Furthermore, a fair reading of the legislative history of 
the Federal Power Act, particularly when read in 
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light of the overall objectives of this legislation, lends sup- 
port to the assertion that Congress intended that coopera- 
tives should fall within the purview of the Act. This con- 
clusion and the analysis of pertinent legislative history 
were summarized clearly and suecinetly by the General 
Counsel in his memorandum of May 20, 1963, as follows: 


The definition of a public utility in the Federal Power 
Act is stated in terms of the types of facilities a person 
owns or operates, rather than the organizational 
struetrue [sie] of the ‘person’? owning or operating 
the facilities, the source of its financing, or the nature 
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of the service, if any, it holds itself out to perform. 
Congress’ intent to focus upon the nature of the facili- 
ties owned or operated, rather than the nature of the 
person owning or operating these facilities, was mani- 
fested by the amendments to section 3 of the Federal 
Water Power Act (adopted simultaneously with Parts 
II and III). to define the term ‘“person’’ and broaden 
the existing definition of the word ‘‘corporation’’. 
Person was defined to mean “*an individual or corpo- 
ration’’. And ‘‘corporation™’, which previously had 
been defined as ‘‘a corporation organized under the 
laws of any State of the United States empowered to 
develop, transmit, distribute, sell, lease or utilize 
power. ...’" Was now defined to refer generally to ‘‘any 
corporation, joint-stock company, partnership, asso- 
ciation, business trust, organized group of persons, 
whether incorporated or not, or a receiver or receivers, 
trustee or trustees of any of the foregoing’. The 
reason given for this change 
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by the House Committee Report (H.R. 1318, 74th Cong., 


1st Sess., p. 22) is significant. It states ‘‘(T]he defini- 
tion of ‘corporation’ is broadened; at present the term 
relates only to electric companies, but in drafting the 
new sections it has been more convenient to have it 
relate to all corporations and similar forms of business 
organizations” (emphasis added). (p. 2, 3) 


This interpretation of the Act is consistent with recent 
judicial decisions in the 7th and 8th Circuit Courts of 
Appeals (Public Service Co. of Indiana vy. F.P.C., No. 15654 
(7th Cir., January 13, 1967) and Arkansas Light and Power 
Co. v. F.P.C., 368 F. 2d 376 (8th Cir. 1966)). In the latter 


decision, the Sth Circuit Court of Appeals stated: 


Lastly, petitioner argues that the Commission erred 
in finding that its sales to fourteen electric coopera- 
tives are sales at wholesale for resale within the 
meaning of Section 201(b) of the Act. It premises this 
contention on the basis that the relationship between 
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a cooperative association and its members is not that 
of buyer and seller but rather one of principal and 
agent. Irrespective of how this relationship is char- 
acterized, we find nothing in the language of Section 
901 which would warrant excluding such cooperative 
associations and their members from the ambit of its 
coverage. 


° * e 


The definitional section of the Act. §3(3) [‘‘corpora- 
tion’’] and 3(4) [‘‘person’’], indicate that the term 
‘“nerson’’ was intended to 
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have a very comprehensive meaning ... We hold the 
inclusion of cooperative associations within the term 
““person’’ to be a permissible administrative interpre- 
tation, and therefore reject petitioner's argument on 
this point. (368 F. 2d at 384) 


And, in Public Service Co. of Indiana v. F.P.C., supra, 
the 7th Cireuit Court of Appeals commented that: 


... regardless of the character of the cooperatives and 
members, they are persons within the meaning of Sec- 
tion 201(d) of the Federal Power Act. 


Here, the majority of the Commission has ignored the 
broad definitions set forth in the Act, the type of facilities 
owned and operated by the Respondent and the nature of 
the business conducted by the Respondent in interstate 
commerce and has reached its conclusion on the basis of the 
organizational structure of the Respondent and its relation- 
ship with the United States as a borrower of REA funds. 
In this, Petitioners submit. the majority erred. The Federal 
Power Act “... grants the FPC jurisdiction of all sales of 
electric onergy at wholesale in interstate commence not ex- 
pressly exempted bi the Act itself...’ Federal Power 
Commission vy. Southern California Edison Co., 376 U.S. 
905, 210 (1964) (Emphasis supplied.) Inasmuch as the 
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Act contains no specifie exemption of rural electric coop- 
eratives and their activities in interstate commerce, the 
Commission should exercise the clear and 
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specific grant of jurisdiction in a manner consistent with 
the broadly expressed purposes of the Act. 


Count IT 


The majority of the Commission erred in its finding and 
conclusion that REA financed cooperatives are ‘‘instru- 
mentalities of the United States’? and therefore exempt 
from regulation under section 201(f) of the Federal Power 
Act. 

Section 201(f), by its terms, exempts 

_ the United States, a State or any political subdivi- 
sion of a State. or any agency, authority, or instru- 
mentality of any one or more of the foregoing, or any 
corporation which is wholly owned, directly or indi- 
rectly, by any one or more of the foregoing, or any 
officer, agent. or employer of any of the foregoing 
acting as such in the course of his official duty, ... 


The majority reached this conclusion in the captioned 
proceedings without the benefit of a hearing or any fact- 
finding procedure relative to the corporate nature of the 
Respondent and its relationship with the Rural Electrifi- 
cation Administration. The majority has apparently taken 
the position that rural electric cooperatives borrowing 
funds under the Rural Electrification Act are to be 
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considered ‘‘instrumentalities of the United States” per se, 
without taking into consideration other factors which tend 
to show a large degree of autonomy and independence from 
the Rural Electrification Administration and its Admin- 
istrator. 
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The majority apparently overlooks the fact that REA 
loan contracts are generally made for a term of thirty-five 
years. After payout of the mortgage on facilities originally 
financed with REA funds, the United States and the REA 
Administrator cease to exercise any supervision and control 
over the system. The majority has failed to consider the 
very real possibility that cooperatives in the future will 
seek or be compelled to seek private financing for the 
extension, enlargement and maintenance of cooperative 
electric systems. In this regard, the Respondent’s system 
was itself financed in part with $10,000,000 in private financ- 
ing (approximately one-third of capital investment in gen- 
erating facilities) obtained by and through the Salt River 
Project Agricultural Improvement and Power District, a 
member of the Respondent Association—a factor given not 
the slightest acknowledgment or consideration by the Com- 
mission in its sweeping 
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conclusion that all cooperatives borrowing from REA are 
cloaked with immunity from regulation under and deprived 
of the benefits of the Federal Power Act. 

Furthermore, the principle established in the majority 
decision, if uniformly and fairly administered in the future, 
would exempt all investor-owned interstate electric systems 
who have borrowed funds under the Rural Electrification 
Act. As the Commission Staff has pointed out, the only 
logical result would be to destroy effective regulation. 
(Reply Brief on Behalf of Commission Staff in Dairyland, 
et al., July 6, 1964, p. 29). 

Petitioners submit that the debtor-creditor relationship 
between the Respondent and the United States does not 
render the Respondent an “instrumentality of its creditor. 
In this regard, the cases cited by the majority in justifica- 
tion of their legal conclusion are entirely inapposite here. 
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In Westfall v. United States, 274 U.S. 256 (1927), the 

Court merely upheld the power of the United States to 

punish offenses committed against State banks which have 

become members of the Federal Reserve System. The 
i} ease presents no analogy to the present question 
issue there was not one of exemp- 
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tion or immunity either express or implied from the appli- 
cation of either State or Federal law. 

Moreover. in the later case in which the question of 
immunity or exemption did arise under the Federal Reserve 
Act. the Pennsylvania Supreme Court concluded that State 
banks which had become members of the Federal Reserve 
System were not immune or exempt from State unemploy- 
ment compensation laws as instrumentalities of the United 
States because the exemption extends only to those govern- 
mental agencies which were created by the Federal govern- 
ment or are wholly owned by it and which are engaged 
primarily or exclusively in the performance of some essen- 
tial governmental function. Fidelity-Philadelphia Trust 
Co. v. Hines, 337 Pa. 48, 10 A. 2d 553 (1940). Petitioners 
refer to this case, not in the pretense that it is conclusively 
authoritative, but because the distinction made by the Court 
therein is commendable for its logic and the same distine- 

ion should be made in construing Section 201(f) of the 
Federal Power Act. 

MeCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579 
(1819), cited and relied upon by the majority in Opinion 
No, 511 
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(see p. 8), is similarly inapplicable. The Bank of the 
United States (a branch of. which was therein held to be 
immune from taxation by the State of Maryland) was 
ereated by Act of Congress and was, therefore, clearly ‘‘... 
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an instrument employed by the government of the Union to 
carry its powers into execution.’? 4 Wheat. at 436, 437. 
It is Indicrous to ascribe the same status to an organization 
such as the Respondent, a private, non-profit membership 
cooperative corporation organized under State laws for 
the mutual benefit of its members. 

The fact that Respondent, a private corporation, has a 
loan contract, or perhaps other contracts with the United 
States, does not render it a federal instrumentality. See 
Fidelity & Deposit Co. of Maryland v. Pennsylvania, 240 
U.S. 319 (1916); Baltimore Shipbuilding & Dry Dock Co. v. 
Baltimore, 195 U.S. 375 (1904); Federal Congress and 
Warehouse Company v. McLean, 291 U.S. 17 (1934): and 
Buckstaff Bath House Co, v. McKinley, 308 U.S. 358 (1939). 
In the last-cited case, the Supreme Court laid down the 
following guidelines in determining whether a private cor- 
poration performing services under contract with the United 
States was exempt from the Social Security 
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Act as ‘‘an instrumentality of the United States’’: 


... The mere fact that a private corporation conducts 
its business under a contract with the United States 
does not make it an instrumentality of the latter. [cita- 
tions] ... Petitioner ‘‘is engaged in its own behalf, 
not the government's, in the conduct of a private busi- 
ness for profit’’ [citations] ... Though it acts with the 
Government's permission and has received a privilege 
from the Government, it does not exercise that privi- 
lege on behalf of the latter... [citations] The control 
reserved by the Government for protection of a govern- 
mental program and the public interest is not incom- 
patible with the retention of the status of a private 
enterprise. 308 U.S. at 362-63 (Emphasis supplied) 


Petitioners submit that these guidelines, if followed by 
the Commission in determining whether the Respondent is 
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‘san instrumentality of the United States’’, would lead 
inevitably to the conclusion that it does not come within 
the exemption set forth in Section 201(f). Absent specific 
statutory exemption, immunity from such regulation should 
not be implied merely because the Respondent is performing 
funetions which are. to some extent, subject to a degree of 
control and supervision by the REA Administrator. See 
Federal Land Bank v. Priddy, 295 U.S. 229 (1935). 

the course of the majority opinion in Dairyland, the 
point is made that there is no sufficient ‘* ... 
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foundation for concluding that cooperatives are ‘public 
utilities’ under the Federal Power Act for some purposes, 
but not for others.*' (Opinion No. 511, p. 19.) “The Fed- 
eral Power Act.”’ according to the majority, ‘‘... does not 
permit a distinction between part of a company’s activities 
being regulated but other parts not being regulated.’’ (Id.) 
Yet the majority decision itself leads to a similar result in 
granting cooperatives an exemption under Part II of the 
Act. for cooperatives are clearly not “cinstrumentalities of 
the United States’’, under the licensing provisions of Part I 
of the Federal Power Act. Asa matter of fact, many rural 
electric cooperatives are licensees under Part I of the Act. 
If they are instrumentalities of the United States, as the 
majority now concludes, any license issued by the Commis- 
sion pursuant to Part I is either unnecessary or unlawful 
since the Commission is without authority to license Federal 
governmental projects (see Federal Power Act, section 4, 
41 Stat. 1065, 16 U.S.C., sec. 797 as amended). 

Perhaps the most curious aspect of the majority’s conclu- 
sion that cooperatives are instrumentalities of the United 
States is the fact that this contention was not raised in 
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these proceedings or in the Dairyland proceedings by any 
representative of the United States. This issue is nowhere 
mentioned in the briefs or papers filed therein by the De- 
partment of Agriculture, the official representative of the 
United States. Indeed, as the Staff in its Reply Brief in 
Dairyland, filed July 6, 1964, points out, representatives of 
the Rural Electrification Administration have taken the 
position that cooperatively-owned electric systems are ‘‘in- 
dependent businesses’? controlled by their ‘‘owners and 
managers’’. Hearings, Committee on Appropriations, 
House of Representatives, 1964, Part 4, p. 2463. 

The Respondent and all of its members except the Salt 
River Project Agricultural Improvement and Power Dis- 
trict (a political subdivision of the State of Arizona) are 
private, non-profit corporations organized for their mutual 
benefit and the benefit of their consumers under State laws. 
They are neither organized under or pursuant to any law 
of the United States nor operated, controlled or supervised 
by the Administrator of the Rural Electrification Adminis- 
tration or any other official of the United States. The very 
fact that the Petitioners have filed the Petition-Complaint 
and the Respondent has filed its wholesale rate schedules 
and service contracts with the Commission, notwithstanding 
the position of the Administrator in opposing Federal 
Power Commission jurisdiction over cooperatives, should 
demonstrate 
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the autonomy and independence of these organizations from 
the authority and control of the Administrator in policy 
matters. The control and authority of the Administrator 
over Respondent’s system relates to the Respondent's loan 
contract with the REA and the protection of the security 
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interest of the United States in funds advanced to the 
Respondent under the Rural Electrification Act. The ex- 
istener of this contract and security interest does not change 
the nature of the Respondent's independent corporate 
existence. 

Petitioners submit that a fair rehearing and reconsidera- 
tion of this matter should include a full inquiry into the 
corporate and business characteristics of the Respondent 
and its relationship and contractual arrangements with 
the Rural Electrification Administration, the United States 
Bureau of Reclamation, the Salt River Project Agricul- 
tural Improvement and Power District and public utilities. 
Petitioners assert that such an inquiry would demonstrate 
that the Respondent is an independent business organization 
operated and controlled by its manager and owners for 
the benefit of its members in supplying electric energy at 
wholesale rather than an agency or instrumentality carry- 
ing out a Governmental function for the United States. 


Count III 


The majority of the Commission erred in failing to 
give adequate weight to their own finding and conclusion 
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that regulation of interstate generation and transmission 
cooperatives by the Federal Power Commission is in the 
public interest. As stated in the majority opinion: 


_.. we wish to make, it clear that jurisdiction over 
major generating and transmission cooperatives in 
interstate commerce, as opposed to those that merely 
transmit and distribute electric energy (including those 
generating small amounts of power), would be in the 
public interest. (Opinion No. 511, at p. 21.) 
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Chairman White, in his concurring statement, expressed 
his complete agreement: 


. with the recommendation in both of the other 
opinions that FPC jurisdiction (exclusive of the REA 
financing of such cooperatives) over the large multi- 
state generating and transmission cooperatives would 
be in the public interest. (Opinion No. 511, concurring 
statement of Chairman White at p. 2.) 


In concluding that regulation of cooperatives by the 
Federal Power Commission would be in the public interest, 
the Commission expressly recognized the fact that: 


... These G & T cooperatives have become increas- 
ingly important in recent years in the amount of 
revenues realized and in power generated. They sell 
electric energy to REA distribution cooperatives. They 
also sell to, and exchange power with, investor-owned 
utilities and engage in interstate pooling of electric 
energy. Such operations are part of the interstate 
business of transmitting and selling electric energy 
for ultimate distribution to the public including not 
only the members of the coopera- 
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tives, but the ultimate customers served through the 
investor-owned utilities with which the generating and 
transmission cooperatives are interconnected. Since 
the generating and transmission cooperatives have 
become an important segment of the interstate electric 
industry, at least in certain parts of the country, they 
should not be exempt from regulation. (Opinion No. 
511, p. 21-22.) (Emphasis supplied.) 


The situation in the present case graphically demon- 
strates the important role cooperatives are assuming in 
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the electrie industry and points up their involvement in 
interstate transmission of electric power, power pooling 
and interconnection with other electric systems including 
those owned and operated by the United States through 
the Bureau of Reelamation. The present case also demon- 
trates the truly important role the Federal Power Com- 
mission could and should assume in the regulation of co- 
operative systems under the present Act and the coordi- 
nation and protection of a significant source of the power 
now being generated and transmitted and sold at whole- 
sale in interstate commerce. 

The Petitioners were acutely aware, in filing the Peti- 
tion-Complaint herein, that the Commission’s earlier at- 
tempt (in Dairyland, et al.) to bring cooperatives under 
the regulatory jurisdiction of the Commission, was met 
with 
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considerable hostility and opposition by the majority of 
the cooperative electric systems in this country and by 
the Rural Electrification Administration. Such opposition 
was fed and fanned by the joinder of South Central Rural 
Electric Cooperative, Inc. (a purely local distribution co- 
operative not engaging in any sales for resale and not 
owning and operating any jurisdiction facilities) in the 
show-cause orders issued in Docket No. E-7113 (Dairyland, 
et al.). The Petitioners are also acutely aware of the 
frantic and ultimately unsuccessful effort by these coopera- 
tives, their representatives, and by the Rural Electrifica- 
tion Administration to secure the passage of legislation 
by Congress which would have removed cooperatives from 
the regulatory jurisdiction of the Federal Power Com- 
mission. 

The failure of the Congress to extend immunity to 
cooperative electric systems, despite repeated and mas- 
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sive efforts by the proponents of such legislation extending 
over the past four years, should indicate to the Commission 
that Congress shares the Commission’s firm conviction 
that regulation of this important segment of the electric 
industry is in the public interest. Yet, the acquiescence 
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of a majority in Congress in the Commission’s attempt to 
regulate such entities was ignored by the Commission in 
Opinion No. 511 which makes only passing reference to 
such Congressional interest and action in the chronology 
of events leading to its final decision in the Dairyland pro- 
ceeding (see Opinion No. 511, p. 1). 

Petitioners respectfully urge the Commission to recon- 
sider its decision and order in the captioned proceedings 
in light of its unanimous conclusion that regulation of co- 
operative electric systems by the Federal Power Com- 
mission is in the public interest and in light of the ap- 
parent acquiescence of Congress in this conclusion. 


Count I 


The Commission erred in failing to give adequate weight 
and consideration to the past administrative practice and 
findings by the Commission that rural electric coopera- 
tives owning and operating jurisdictional facilities are 
‘public utilities’? under the Federal Power Act. 

In this regard, the General Counsel of the Commission, 
in his memorandum of May 20, 1963 (Opinion of the Gen- 
eral Counsel re Federal Power Commission Authority 
Over Cooperative Borrowers From The Rural Electrifi- 
cation Administration) 
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pointed out that, for eleven years following the enactment 
of the Federal Power Act, there was no formal assertion 
or rejection of jurisdiction over cooperatives by the Federal 
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Power Commission. However, as the General Counsel 
pointed out, commencing in 147 (clrk-La Electric Co-op, 
Inc.. 6 FPC 1037 (1947)), the Commission has asserted 
its Jurisdiction over rural electric cooperatives in a series 


of proceedings and has made uniform findings for almost 
 f 


twenty years that such cooperatives are ‘public utilities’ 


under the Federal Power Act. In one such case (Black 
Hills Power & Light Co. and Rushmore G & T Electric 
Cooperatives, Inc., 10 FPPC S64 (1951)), such a finding 
was made in the course of rejecting a motion to dismiss 
for lack of jurisdiction over cooperatives. 

In the early stages of the Dairyland proceeding (Dairy- 
land Power Cooperative, et al., Docket No. E-7113), the 
Commission itself commented on its past administrative 
practice in its Order Permitting Intervention and Pre- 
scribing Revised Procedure, October 14, 1963: 


_..in light of the numerous comments stating that 
the Commission has not regulated cooperatives in 
the past, it is appropriate that we clarify the state- 
ment in our order of July 22, 1963, referring to our 
‘finding in Southwestern 
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Power Administration, Docket No. E-6975, 27 FPC 
895, 898 (1962) that Associated Electric Cooperative, 
Inc. and several other cooperatives are ‘public 
utilities.’ ’’ 

The Commission was referring to the undisputed 
fact that in numerous proceedings we have made ex- 
press findings that certain cooperatives were public 
utilities within the meaning of the Federal Power Act. 
See for example, 6 FPC 1087 (1947), 8 PPC 869 (1949), 
9 FPC (1950), 10 FPC 864 (1951), 11 FPC 1543 (1952), 
14 FPC 941 (1955), 15 FPC 1139 (1956), 17 FPC 578 
(1957), 24 FPC 361 (1960) and 27 FPC 922 (1962). 
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We wish to make it clear that the purpose of this 
hearing is to re-examine this question of jurisdiction 
on the basis of the record in this proceeding and that 
we do not consider the cited cases as necessarily con- 
trolling our decision herein. 


Petitioners make no contention that the past administra- 
tive practice of the Commission is binding and irrevocable. 
Petitioners contend only that, absent some compelling and 
substantial reason for doing so, the Commission should 
continue to follow its past practice and decisions which have 
heretofore been consistent on the issue in question in the 
-aptioned proceedings. 

Petitioners further submit that the Commission erred 
in failing to take into consideration the acquiescence of 
Congress in the Commission’s twenty-year policy and prac- 
tice of ascribing ‘‘public utility’? status to REA financed 
cooperatives under the Federal Power Act. 

In this regard, it must be assumed that the Congress 
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and the cognizant Congressional Committees have been 
aware of the Commission’s practice and intepretation of 
the Federal Power Act since 1947. Until the introduction 
of S. 2028 and S. 3038 in the Eighty-Eighth Congress and 
§. 457 and S. 1459 in the Eighty-Ninth Congress, no serious 
attempt was made to correct or change the Commission's 
practice of ascribing “public utility’ status to coopera- 
tives. 

Petitioners submit that nothing presented in the hear- 
ings on these legislative proposals would justify a reversal 
of the Commission's policy and practice in this regard. 
The hearings and statements made before these Commit- 
tees is barren of any new or conelusive evidence of a Con- 
gressional intent to exempt cooperatives from regulation 
under the present Act. Indeed, these hearings and the 
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record in the present proceeding convincingly demonstrate 
the need and desirability of such regulation by the Federal 
Power Commission. This need is acknowledged by every 
member of the Commission in its decision in these pro- 
ceedings. 

The impetus for the introduction of the legislative pro- 
posals to exempt cooperatives was, of course, the Commis- 
sion’s order of July 22, 1963, in Dairyland, et al. 
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supra, in which the Commission ordered Dairyland Power 
Cooperative, Minnkota Power Cooperative, Inc. and South 
Central Rural Electric Cooperative to comply with the 
Federal Power Act as ‘public utilities’? by filing whole- 
sale rate schedules, original cost statements and accounting 
entrees as required by the Act. 

These legislative proposals were the subject of full hear- 
ings and remained under consideration through three con- 
secutive sessions of Congress during which time the Com- 
mission appropriately withheld further action in Dairy- 
land and refrained from asserting jurisdiction over similar 
electric systems. At the same time, the Commission, in 
its report on S. 1459, (89th Cong., April 20, 1965) restated 
its position regarding G & T cooperatives: 


_.. the so-called G & T cooperatives, serve investor- 
owned and municipal electric systems, as well as dis- 
tribution cooperatives. Their operations bring them 
into interstate power pools and interchanges. We do 
not believe that it has been demonstrated that Federal 
law should not provide for Commission regulation of 
such operations or that Commission regulation would 
retard the program of the REA. (See Hearings before 
the Senate Committee on Commerce, April 22 and 23, 
1965, p. 9.) 
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After full deliberation, hearings and debates, the Con- 
gress failed to extend any specific exemption to coopera- 
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tives or to change the definition of ‘‘public utility’’ to 
exclude cooperatives from the definition of that term in the 
Federal Power Act. 

On January 6, 1967, in the captioned proceedings, the 
Commission unnecessarily and erroneously abandoned its 
effort to provide full or even partial regulation and pro- 
tection of REA financed electric cooperatives under the 
present Act notwithstanding the refusal of Congress to ex- 
tend any exemption to cooperatives or otherwise restrict 
the exercise of such jurisdiction. 

Petitioners respectfully request that, upon rehearing 
and reconsideration, the Commission reverse and vacate 
its order of January 6, 1967, and exercise and assert the 
jurisdiction and authority it presently has under the Fed- 
eral Power Act to regulate and protect the Respondent’s 
interstate electric system. The, abandonment of such juris- 
diction and authority, on the assumption and hope that 
Congress may someday provide for Federal Power Com- 
mission regulation and protection of rural electric coopera- 
tives in more clear and unmistakable terms, does not serve 
the public interest well. The need for such regulation and 
protection is immediate and nowhere more apparent than 
in the context of the present case. 


685 
Motion ror Stay 


In support of their Motion for Stay, the Petitioners 
allege and show the Commission : 


1. That this Motion for Stay is filed pursuant to Sec- 
tion 313(c) of the Federal Power Act (49 Stat. $60; 16 
U.S.G., see. $25(1)). 
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2. That the stay of the aforesaid Order in the above- 
entitled proceedings is necessary to prevent irreparable 
injury to the Petitioners and to their retail electric cus- 
tomers. Petitioners assert that no person will be harmed 
or prejudiced if the Commission's Order is stayed pending 
disposition of the foregoing Petition for Rehearing and 
pending any judicial review of the Commission’s decision 
and order if the same is adverse to the Petitioners. On 
the other hand, if a stay be denied, the Respondent Colo- 
rado-Ute will abandon the operation and maintenance of 
facilities which may, upon reconsideration by the Commis- 
sion or upon review by the United States Court of Appeals, 
be determined to be subject to the jurisdiction of the Fed- 
eral Power Commission and will cease to generate, transmit 
and sell electric power and energy at wholesale in inter- 
state commerce. 


3. That good cause exists for the filing of the Pe- 
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titioner’s Application for Rehear‘ng, as more fully set 
forth hereinbefore. 


4. That the rights of all parties involved in these pro- 
ceedings will be adequately protected by preservation of 
the status quo during the pendency of this proceeding 
before the Commission and until after final disposition 
of any later judicial review proceedings. Indeed, the 
Respondent Colorado-Ute has tendered, by initial rate fil- 
ing, its rate schedules and service contracts subject to a 
Snal determination on the question of jurisdiction and has 
not challenged such jurisdiction or the assertion made by 
the Petitioners that such rate schedules and service con- 
tracts are required to be filed with the Commission under 
the terms and conditions of the Federal Power Act. 
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5. That the interests of the publie will be best served by 
a stay of the Commission’s order and the preservation of 
the status quo during the pendency of review proceedings. 


Wuererore, for all the foregoing considerations, Peti- 
tioners respectfully request: 


1. That the Commission grant a rehearing and recon- 
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sideration of its decision and order dated, January 6, 1967, 
in the above-captioned cause and, upon such rehearing and 
reconsideration, reverse and vacate such decision and order 
and grant the relief requested by the Petitioners in the 
Petition filed August 17, 1966, herein. 


2. That the Commission stay said order in accordance 
with Section 313(c) of the Federal Power Act (49 Stat. 
860; 16 U.S.C. sec. $25(1)) during the pendency of the 
Application for Rehearing and until Sixty (60) days after 


final action by the Commission thereon and until after 
final disposition of any petition for judicial review of the 
final order of the Commission herein. 


3. That, during the pendency of the Application for Re- 
hearing and during the term of any stay granted by the 
Commission pursuant to the Petitioners’ Motion for Stay 
herein, the Commission order and permit the Respondent’s 
rate schedules and service contracts, previously tendered 
for filing with the Commission, to remain on file with the 
Commission until a final disposition of this matter. 


Respectfully submitted, 


Jennixas, Stross, SatMox & Trask 
By Watiacs L, Duncan 
Wallace L. Duncan 
Attorneys for Petitioners 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 
Docket No. E-7306 
Sarr River Prosecr AGRICULTURAL IMPROVEMENT AND 
Power DistRICT, ET AL. 
Vv. 


Covorapo-Ute Execrric Association, Inc. 


Petition to Intervene of Minnkota Power Cooperative, Inc. 


Minnkota Power Cooperative, Inc. (‘‘Minnkota’’), pur- 
stant to Section 308(a) of the Federal Power Act and Sec- 
tion 1.8 of the Commission’s Rules of Practice and Pro- 
cedure, hereby petitions the Federal Power Commission to 
issue an order granting intervention to Minnkota in the 
above-entitled proceeding with all the rights of a party 
thereto. 


In support of its petition, Minnkota shows: 


1. The exact legal name of petitioner is Minnkota Power 
Cooperative, Inc. 


2. The persons to whom communications regarding this 
petition should be sent are: 


Mr. Andrew L. Freeman, Manager 

Minnkota Power Cooperative, Inc. 

P.O. Box 1318 

Grand Forks, North Dakota 58201 
Telephone: 701-774-4641 
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Reuben Goldberg, Esq. 
Suite 828 
1250 Connecticut Avenue 
Washington, D. C. 20036 
Telephone: 202-659-2333 


3. Minnkota is an electric cooperative engaged in the 
generation and sale of electric energy in North Dakota and 
Minnesota by means of facilities financed by loans made 
by the Rural Electrification Administration to Minnkota. 


4. Minnkota is one of the respondents in Dairyland Power 
Cooperative, et al., Docket No. E-7113. By Opinion No. 
511, issued January 5, 1967, in Docket No. E-7113, the Com- 
mission found that cooperatively-owned electric suppliers 
financed by the Rural Electrification Administration 
(‘*REA’’) do not fall within the scope of the Commission’s 
regulatory jurisdiction over ‘‘public utilities’? within the 


meaning of that term in Section 201 of the Federal Power 
Act. Accordingly, the Commission found that Minnkota 
was not subject to the Commission’s jurisdiction and dis- 
missed the order to show cause why Minnkota and the other 
respondents in Docket No. E-7113 should not be required 
to comply with the Commission’s reporting, accounting, 
and rate schedule filing requirements. 


5. On January 6, 1967, the Commission, on the authority 
of Opinion No. 511 in Docket No. E-7113, dismissed the 
petition of Salt River Project Agricultural Improvement 
and Power District (‘‘Salt River’’) for an order asserting 
jurisdiction of Colorado-Ute 
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Electric Association, Inc., an electric cooperative financed 
by REA, as a ‘‘public utility’’, beause ‘Colorado Ute is not 
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acpublic utility’ within the meaning of that term as used 
in Section 201 of the Federal Power Act’? (Order issued 
January 6, 1967, Docket No. E-7306, p. +). 


6. Salt River has filed an application for rehearing in 
which it attacks the Commission's finding that Colorado- 
Ute is not a public utility’ under Parts II and III of the 
Federal Power Act as erroneous and also attacks Opinion 
No. 511 upon which the finding is based. 


7. This proceeding is one in which Minnkota’s interests 
are at stake and may be adversely affected. Minnkota will 
be etfectively bound by a decision by the Commission, or 
by the courts, on review, that REA electric cooperatives are 
‘public utilities’? within the meaning of the Federal Power 
Act. 


S. Minnkota desires to intervene in support of its position 
and the Commission's determination that REA electric 
cooperatives are not subject to Commission jurisdiction 
under Parts II and III of the Federal Power Act. 


9. Minnkota recognizes that the Commission may deny 
Salt River's application for rehearing and, as a result, may 
regard intervention by Minnkota as unnecessary with re- 
spect to the proceeding before the Commission. Minnkota 
submits, however, that this petition to intervene should 
be granted in order that 
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Minnkota may be in a position to protect its interests on 
court review of the Commission’s order by Salt River. 


10. As a party to the proceeding before the Commission, 
Minnkota will have the right to participate as a party to 
the court proceedings and thereby be in a position, if neces- 
gary, to protect its interests by petition for a writ of cer- 
tiorari to the Supreme Court of the United States. The 


&6 


(694) 


latter is particularly important in the event the Commis- 
sion decided against Supreme Court review of an adverse 
lower court decision, or the Commission was precluded from 
seeking such review by the decision of the Solicitor General 
of the United States. Presentation of Minnkota’s views 
either to the Commission or to the court as amicus curiae 
would not give Minnkota the right to petition for certiorari 
if its interests were adversely affected by a lower court 
decision. 


11. Minnkota’s interests may be adversely affected by 
the instant proceeding; it may be bound by the determina- 
tion of the jurisdictional issue herein; its interests are 
not adequately represented by any other party to the pro- 
ceeding; and its intervention will be in the public interest. 


12. The present proceeding was never noticed for inter- 
vention in accordance with the Commission's usual practice. 
Moreover, prior to January 5, 1967, the issue common to 
Docket No. E-7113 
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and this proceeding was pending decision in the former 
docket, as a result of which intervention in this proceeding 
did not appear to be necessary or appropriate. 


Wuererore, for each and all of the reasons specified in 
this petition, Minnkota prays that the Commission issue 
an order granting intervention to Minnkota, with all rights 
of a party to the proceeding. 


Respectfully submitted, 


Mixxxota Power Coopgrative, Ixc. 
By Revrex Gouppera 
Reuben Goldberg 
Its Attorney 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. E-7306 
Satr River Progect AGRICULTURAL IMPROVEMENT AND 
Power District, ET aL. 
vs 
Cotorapo-Ute Execrric Association, Ixc. 
Petition of Orville L. Freeman. Secretary of Agriculture, 
for Leave to Intervene 


Comes now Orville L. Freeman, Secretary of Agriculture, 
United States Department of Agriculture (hereinafter re- 
ferred to as the ‘*Petitioner’’) and respectfully shows: 


1. The Petitioner has general direction and supervision 


36, as amended (7 USC 901 et seq.) (hereinafter referred 

: the *RE Act’’) and that Norman M. Clapp, Admin- 

istrator of the Rural Electrification Administration, has 

responsibility for the administration of the RE Act, pur- 

suant to its provisions and Reorganization Plan No. 2 of 
1953 (67 Stat. 633). 


2. Colorado-Ute Electric Association, Inc. (hereinafter 
referred to as the ‘‘Respondent’’) owns an electric system 
financed in major part by loans made pursuant to the RE 
Act from United States of America, acting through the 
Administrator of the Rural Electrification Administration 
(hereinafter referred to as the ‘‘REA’’). 


3. On January 6, 1967, the Commission issued an Order 
(hereinafter referred to as the ‘‘Order’’) dismissing in 
part a complaint against 
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the Respondent by Salt River Project Agricultural Im- 
provement and Power District (hereinafter referred to as 
“Salt River’’) and other members of the Respondent on 
the ground that the Respondent is not a ‘public utility”’ 
within the meaning of Section 201(e) of the Federal Power 
Act. 


4. On February  , 1967, Salt River filed its Petition 
for Rehearing requesting that the Commission reverse that 
part of the Order which determines that the Respondent is 
not a ‘public utility’? under the Federal Power Act. 


5. REA, as of December 31, 1965, had 998 active electrifi- 
cation borrowers of which 932 were electric cooperatives 
(hereinafter referred to as “¢Cooperatives’’) and 62 were 
public power districts and other public bodies. .A substan- 
tial number of the Cooperatives own or operate facilities 
for the transmission or sale of electric energy at wholesale 
for resale which is generated in one state and consumed 
in another. 

6. If the Commission should grant Salt River's Petition 
and determine the Respondent to be a ‘‘public utility’, 
subject as such to the jurisdiction of the Commission, the 
exercise by the Commission of the jurisdiction contem- 
plated by Salt River’s Petition over the Respondent or 
other Cooperatives similarly situated would come into con- 
flict with the responsibility and discretion which the Con- 
gress intended REA to have in the making of loans pur- 
suant to the RE Act and would impair and impede the 
effective administration of the RE Act in accordance with 
its provisions and Congressional intent. 
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7. In providing electric service to previously unserved 
persons in rural areas, the Cooperatives are under severe 
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economic handicaps of low consumer density with resultant 
high investment per consumer and other adverse economic 
factors, at present inherent in their service areas. To sub- 
ject the Respondent and the C cooperatives to the burdens of 
complying with the ¢ ommission’s requirements as contem- 
plated in Salt River's Petition w ould be to add to existing 
adverse economic factors and make even more difficult the 
conditions under which they are carrying forward their 
program of low cost service. 


&. The exercise of such jurisdiction by the Commission 
would impose a substantial burden upon the Respondent 
and the Cooperatives and their rural consumers unneces- 
sarily and to no purpose, since by their very nature as co- 
operatives with consumer ownership and control there is 
no need of regulation by the Commission, and the Respond- 
ent and the Cooperatives ar? not public utilities within the 
meaning of the Federal Power Act. Such added burden 
upon the Cooperatives could, moreover, have adverse 
effects upon the Government’s security interests under 
loans made pursuant to the RE Act. 


9. Petitioner believes that Petitioner’s participation in 
this matter at this time will facilitate its participation in 
further proceedings, including court review, which may 
eventuate, irrespective of the Commission’s action on Salt 
River’s Petition, and that such participation in further 
proceedings will be in the public interest. 
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The Petitioner, under Section 308(a) of the Federal 
Power Act, claims a right to intervene in these proceedings 
because Petitioner’s participation in these proceedings is 
in the public interest. 


11. This Petition is filed pursuant to Section 1.8 of the 
Rules of Practice and Procedure of the Commission. 
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Wuererore, the Petitioner prays: 


That the Petitioner be allowed to intervene in these pro- 
ceedings and to become a party hereto for all purposes. 


Respectfully submitted, 


Orvitte L. FREEMAN 
Secretary of Agriculture 
United States Department 
of Agriculture 

By /s/ Joun C. BaGwELi 

John C. Bagwell, 
General Counsel 
United States Department of 
Agriculture 


Attorney for Petitioner 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Docket No. E-7306 


Saur River Progect AGRICULTURAL IMPROVEMENT AND 
Power District, ET AL. 


v. 
Covorapo-Urr Evectric Association, 


Petition for Leave to Intervene 


Come now the Committee of Rural Electric Cooperatives 
(hereinafter referred to as the ‘*Committee"’), the various 
Statewide Associations of Electric Cooperatives (herein- 
after collectively referred to as the ‘*Statewides"’) and the 
rural electric cooperatives (hereinafter referred to as the 
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“Intervering Cooperatives’’), whose names and addresses 
are set forth in Paragraph | below, (the ¢ ‘ommittee, the 
Statewides, and the Intervening Cooperatives being herein- 
after collectively referred to as the ‘*Petitioners’’) and 
respectfully show: 


I 
The names and addresses of the respective Petitioners: 


Name or PETITIONER AND ADDRESS 


Special Committee on FPC Jurisdiction, 615 Perpetual 
Building, Washington, D. C. 20004 

Accomack-Northampton Electric Cooperative, Parksley, 
Virginia 

Adams Electric Cooperative, Inc., Gettysburg, Pa. 

Altamaha Electric Membership Cooperation, Lyons, 
Georgia 

*Arkansas State Electric Cooperative, Inc., North Little 
Rock, Arkansas 


* This Petitioner is a Statewide Association of Electric Cooperatives. 
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Name or PETITIONER AND ADDRESS 


Arkansas Electric Cooperative Corporation, North Little 
Rock, Arkansas 

Baker Electric Cooperative, Inc., Cando, North Dakota 

Basin Electric Power Cooperative, Bismark, North Dakota 

Bon Homme-Yankton Electric Association, Tabor, South 
Dakota 

Boone County Rural Electric Membership Corporation, 
Lebanon, Indiana 

Callaway Electric Cooperative, Fulton, Missouri 

Central Electric Cooperative, Inc., Parker, Pennsy lvania 


92 


(704) 


Central Electric Power Cooperative, Inc., Cayce, South 
Carolina 

Central Missouri Electric Cooperative, Inc., Sedalia, Mis- 
souri 

Choptank Electric Cooperative, Inc. Denton, Maryland 

Clay-Union Electric Corporation, Vermillion, S.D. 

Codington-Clark Electric Cooperative, Inc., Watertown, 
S. D. 

Colquitt County Rural Electric Company, Moultrie, Georgia 

Consolidated Electric Cooperative, Mexico, Missouri 

Corn Belt Power Cooperative, Humboldt, Iowa 

Cuivre River Electric Cooperative, Troy, Missouri 

Deaf Smith County Electric Cooperative, Inc., Hereford, 
Texas 

Decatur County Rural Electric Membership Corporation, 
Greensburg, Indiana 

Eastern Iowa Light & Power Cooperative, Wilton Junction, 
Towa 

East River Electric Power Cooperative, Inc., Madison, S. D. 

FEM Electric Association, Inc., Ipswich, S. D. 

Flint EMC, Reynolds, Georgia 

Four County EMC, Burgaw, N. C. 

*Georgia EMC, Millen, Georgia 

Georgia Rural Electric Service Corporation, Reynolds, 
Georgia 

Grand Electric Cooperative, Inc., Bison, South Dakota 

Harmon Electric Association, Inc., Hollis, Oklahoma 

Harrison Rural Electrification Association, Inc., Clarks- 
burg, W. Va. 

H.D. Electric Cooperative, Inc., Clear Lake, S. D. 

Ida County Rural Electric Cooperative, Ida Grove, Iowa 

*Indiana Statewide Rural Electric Cooperative, Inc., Indi- 
anapolis, Indiana 


* This Petitioner is a Statewide Association of Electric Cooperatives, 
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Inland Power & Light Company, Spokane, Washington 
Intercounty Electric Association, Inc. Mitchell, South 
Dakota 
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Nae oF PETITIONER AND ADDRESS 


*Iowa Association of Electric Cooperatives, Des Moines, 
Iowa 

Jefferson County EMC, Louisville, Georgia 

Kiamichi Electric Cooperative, Inc., Wilburton, Oklahoma 

Knox County Rural Electric Membership Corporation, 
Vincennes, Indiana 

L & O Power Cooperative, Rock Rapids, Iowa 

Lyon-Lincoln Electric Cooperative, Inc., Tyler, Minnesota 

Lyon Rural Electric Cooperative, Rock Rapids, Iowa 

Macon Electric Cooperative, Macon, Missouri 

Mecklenburg Electric Cooperative, Chase City, Virginia 

Menard Electric Cooperative, Petersburg, Illinois 

Missouri Rural Electric Cooperative, Palmyra, Missouri 

Mitchell County EMC, Camilla, Georgia 

Moon Lake Electric Association, Inc., Vernal, Utah 

Mountrail Electric Cooperative, Inc., Stanley, North Dakota 

*North Carolina Electric Membership Corporation, Raleigh, 
NG: 

Northern Piedmont Electric Cooperative, Inc., Culpeper, 
Virginia 

Northwestern Rural Electric Cooperative Association, Inc., 
Cambridge Springs, Pa. 

Northwest Iowa Power Cooperative, Le Mars, Iowa 

The Oconee EMC, Dudley, Georgia 

*Qklahoma Association of Electric Cooperatives, Oklahoma 
City, Okla. 

Otsego Electric Cooperative, Inc., Hartwick, New York 


* This Petitioner is a Statewide Association of Electric Cooperatives. 
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Oklahoma Electric Cooperative, Norman, Oklahoma 

Planters EMC, Millen, Georgia 

Satilla REMC, Alma, Georgia 

Scott-New Madrid-Mississippi Electric Cooperative, Sikes- 
ton, Missouri 

Singing River Electric Power Association, Lucedale, 
Mississippi 

Sioux Valley Empire Electric Association, Inc., Colman, 
South Dakota 

Slope Electrie Cooperative, Inc., New England, N. D. 

Snapping Shoals EMC, Covington, Georgia 

South Crawford Rural Electric Cooperative, Denison, Iowa 

Southeastern Indiana Rural Electric Membership Corpo- 
ration, Osgood, Indiana 

South Plains Electric Cooperative, Inc., Lubbock, Texas 
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Name oF PETITIONER AND ADDRESS 


Southside Electrie Cooperative, Crewe, Virginia 

Three Rivers Electric Cooperative, Linn, Missouri 

*Texas Electric Cooperative, Inc., Austin, Texas 

Traverse Electric Cooperative, Inc., Wheaton, Minnesota 

Tri-County Electric Cooperative, Inc., Carrington, N. D. 

Tri-County Electrie Cooperative, Inc., Madison, Florida 

Verendrye Electric Cooperative, Inc., Velva, North Dakota 

Walton Electric Membership Corporation, Monroe, Georgia 

Washington County Electric Membership Corporation, 
Sandersville, Georgia 

Washington Electric Cooperative, Inc., East Montpelier, 
Vermont 

Western Farmers Electric Cooperative, Anadarko, Okla- 
homa 


* This Petitioner is a Statewide Association of Electric Cooperatives. 
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Whitley County Rural Electric Membership Corporation, 
Columbia City, Ind. 

Williams Electrie Cooperative, Inc, Williston, N. D. 

Pemiseot-Dunklin Electrie Cooperative, Hayti, Missouri 

M&A Electric Power Cooperative, Poplar Bluff, Missouri 

Shelby County Rural Electrie Membership Corporation, 
Shelbyville, Indiana 

Carroll County REMC, Delphi, Indiana 

Noble County Rural Electric Membership, Albion, Indiana 

R.S.R. Electric Cooperative, Ine. Milnor, N. D. 

Upper Missouri G&T Electric Cooperative, Sidney, Mon- 
tana 

Tri-County Electric Cooperative Association, Inc. Lan- 
caster, Missouri 
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II 


The Committee was created by a resolution unanimously 


adopted by more than a thousand representatives of rural 
electric cooperatives from every section of the country. 
The resolution authorized the Committee to raise the neces- 
sary funds, to retain counsel and to proceed with whatever 
action might be necessary to establish that rural electric 
cooperatives are not subject to the jurisdiction of the 
Commission. The members of the Committee were selected 
to represent cooperatives in each section of the country. 


III 


Each of the Statewides is an incorporated association of 
cooperative borrowers from the Rural Electrification Ad- 
ministration (hereinafter referred to as the ‘‘REA’’) lo- 
cated within a particular state. They were organized to 
further the interests of such cooperatives and to make it 
possible for them to furnish electric service to their mem- 
bers in rural areas at the lowest possible cost. 
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The cooperative borrowers from REA, including the In- 
tervening Cooperatives (all such cooperative borrowers 
from REA being hereinafter referred to as ‘‘cooperatives’’) 
are incorporated, non-profit cooperative associations. The 
distribution cooperatives were organized by persons in 
rural areas to obtain electric service for themselves, which 
service they were unable to obtain from any other source. 
They are completely owned and controlled by their 
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consumer members, and only consumers can become mem- 
bers. Each member has one vote and only one vote at 
meetings of members. 

The generation and transmission cooperatives were or- 
ganized by distribution cooperatives to make available to 
the latter an adequate source of electric power and energy 
at the lowest possible cost. They are owned and controlled 
by their member distribution cooperatives in the same 
manner as the distribution cooperatives are owned and 
controlled by their consumer members. Thus, the eventual 
ownership and control is vested in the ultimate consumers 
acting through their distribution cooperatives. 

The electric service furnished by the cooperatives is 
essentially limited to members, There exists no usual seller 
and buyer relationship between the cooperatives and their 
consumer members. The member-owner in effect is both 
the buyer and the seller. None of the cooperatives is in- 
corporated under a statute under which public utilities are 
incorporated. 

The non-profit operation of the cooperatives is a statu- 
tory requirement and is assured by the provisions of their 
articles of incorporation and bylaws. <All income received 
from electric service in excess of the cost of furnishing such 
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serviee is returned to the patrons furnishing such income, 

either in the form of capital credits or patronage refunds. 
y 

The cooperatives number almost one thousand and fur- 


nish electric service to more than five million members in 
rural areas in forty-six 
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states. They have constructed approximately 1,500,000 
miles of line and have borrowed more than $5,000,000,000 
from REA. 


VI 


On July 22, 1963, the Commission issued an Order To 
Show Cause (hereinafter referred to as the ‘‘Order’’), 
directing Dairyland Power Cooperative, Minnkota Power 
Cooperative, Inc., and South-Central Rural Electric Co- 


operative, Inc., to show cause why they should not be re- 
quired to comply with the Commission’s reporting, ac- 
counting and rate schedule filing requirements by filing, 
variously, annual financial and statistical report forms, 
original cost statements, accounting entries and rate sched- 
ules for wholesale electric services (Docket No. E-7113), 
(such proceeding being hereinafter referred to as ‘‘Dairy- 
land’’). 

The Commission stated in the Order that it had not yet 
reached any concensus on the question as to whether or 
not cooperative corporations, financed in part by loans 
from the REA, are ‘‘public utilities’’ under the Federal 
Power Act. The Commission further stated in the Order 
that it believed that the ‘‘public utility’? status of REA 
cooperatives should be determined upon a record made in 
a proceeding in which all interested parties might partici- 
pate and, accordingly, were issuing the Order, in part, to 
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determine the ‘‘utility’’ status of the Respondents in that 
case and others similarly situated. 


710 
Vil 


On October 14, 1963 the Commission issued an order per- 
mitting the Committee to intervene as an individual party 
in Dairyland, The order stated that the Commission would 
treat the Committee and the approximately three hundred 
Statewide Associations of Electric Cooperatives and rural 
electric cooperatives which had joined in the Committee’s 
petition to intervene, and all additional such associations 
and cooperatives as might respond to the Committee’s 
solicitation, as a single petitioner. Approximately seventy- 
five additional rural electric cooperatives subsequently au- 
thorized action on their behalf to become joint petitioners 
in Dairyland. The Committee and the intervening coopera- 
tives in Dairyland participated fully in the extended hear- 
ings held in that proceeding. They presented witnesses 
and exhibits, cross-examined the witnesses for the other 
parties, filed a brief with the Examiner, and filed a motion 
with the Commission for waiver and omission of the inter- 
mediate decision and for dismissal of the proceeding. Each 
of the Petitioners joining in this petition was a joint peti- 
tioner with the Committee in Dairyland and thus, acting 
through the Committee, was an intervenor in that pro- 
ceeding. It is believed that virtually all of the Intervening 
Cooperatives in Dairyland will desire to intervene in this 
proceeding. Time limitations have prevented the Com- 
mittee from informing them of this proceeding and as- 
certaining if they desire to participate as intervenors. To 
protect their interests, it is necessary that they be per- 
mitted to be joined as intervenors hereafter. 
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On January 3, 1967, the Commission issued an order 
granting the motion for waiver of the intermediate de- 
vision and dismissing the proceeding in Dairyland. The 
Commission expressly concluded that cooperatives financed 
by REA are not public utilities within the meaning of Part 
Il of the Federal Power Act. 


IX 


On January 6, 1967, the Commission issued an order dis- 
missing with prejudice in part the petitions filed in this 
proceeding requesting the Commission to assert regulatory 
authority over Colorado-Ute Electric Association, Ine. 
(hereinafter referred to as ‘*Colorado-Ute’’), under Parts 
II and III of the Federal Power Act. Such petitions had 
contended that Colorado-Ute, which is an electric genera- 
tion and transmission cooperative financed in part by the 
Rural Electrification Administration, was a ‘‘ public utility’’ 
within the meaning of the Federal Power Act. In its Jan- 
uary 6, 1967 order, the Commission stated that the question 
presented in the Colorado-Ute proceeding was the same as 
the one resolved in Dairyland and that for the reasons 
set forth in Dairyland, it found that Colorado-Ute is not 
a public utility subject to its jurisdiction. 

xX 
On February 3, 1967, Salt River Project Agricultural 


Improvement and Power District (hereinafter referred to 
as “Salt River’’) and the 
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other parties (Salt River and such other parties being 
hereinafter referred to as the ‘‘Complainants’’), which 
had filed the original petition in this proceeding, filed an 
Application for Rehearing and Motion for Stay. 
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XI 

The January 6, 1967 Order of the Commission was issued 
without hearing. The Petitioners have had no opportunity 
heretofore to petition for leave to intervene in this pro- 
ceeding. The interest which Petitioners sought to protect 
by intervention in Dairyland will be directly affected by 
the action taken by a United States Court of Appeals on 
any petition filed by the Complainants for a modification 
or setting aside in whole or in part of such Order of the 
Commission. The modification or the setting aside of such 
Order would have the effect of modifying or setting aside 
the decision of the Commission in Dairyland. It is im- 
portant that Petitioners be granted leave to intervene ag 
parties in this proceeding in order that they may be per- 
mitted to intervene as parties in any such proceeding in 
a United States Court of Appeals. Not only do the inter- 
ests of Petitioners require it to participate as a party in 
any such proceeding in a United States Court of Appeals, 


but in addition require that it have the right to petition for 
review on writ of certiorari to the United States Supreme 
Court if the Court of Appeals were to modify or set aside 
the Commission Order. The opportunity to petition for 
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review on writ of certiorari is essential if the Solicitor 
General were to decide against the filing of such a petition 
by the United States or the Commission. 


XII 


The Petitioners wish to support fully the decision of the 
Commission dismissing with prejudice the petition request- 
ing the Commission to assert regulatory authority over 
Colorado-Ute under Parts II and III of the Power <Act. 
Petitioners sympathize with the Complainants desire to ob- 
tain relicf from the hardships created by the decision of 
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the Colorado Supreme Court in Western Colorado Power 
Company, et al. v. Public Utility Commission of Colorado, 
et al., 411 Pacitie 2d 785. However, if permitted to inter- 
vene, Petitioners would strenuously oppose Complainants 
efforts to have set aside the decision of the Commission in 
this proceeding which so clearly represents the correct in- 
terpretation of the Federal Power Act. Petitioners would 
not oppose the Complainants’ motion for stay, pending any 
judicial review of the Commission’s decision and order. 
Petitioners likewise would not oppose Complainants’ re- 
quest for an Order to be issued by the Commission under 
Section 202(c) of the Federal Power Act. Petitioners 
would urge the Commission to issue an order granting the 
relief sought by Complainants under Section 202(c) as it 
would appear to Petitioners that a grave emergency now 
exists as a result of the threat to the continued operation 
of the Hayden plant. 
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XIII 
Petitioners claim a right to intervene and an interest of 
such nature that intervention is necessary or appropriate 
to the administration of Parts II and III of the Federal 
Power Act. Petitioners’ interest will be directly affected 
and is not adequately represented by existing parties. 
Petitioners’ interest is of such a nature that Petitioners’ 
participation will be in the public interest. 


XIV 


This Petition is filed pursuant to Section 1.8 of the Rules 
of Practice and Procedure of the Commission. 


Wuererore, Petitioners pray: 


1. That they be allowed to intervene in this proceeding 
and to become parties hereto for all purposes. 
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2. That the Commission deny the Application for Re- 
hearing. 


3. That if the Commission should hold hearings in this 
proceeding, the Petitioners be allowed to participate and 
appear by counsel to present expert witnesses and evidence. 
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4. That other cooperative borrowers from REA be per- 
mitted to join in this Petition To Intervene in the future 
prior to action by the Commission in the Application for 
Rehearing. 


Respectfully submitted, 


CoMMITTEE 
COOPERATIVES 
STATEWIDES 


By: /s/ Wiiuum C. Wise 
William C. Wise 
Attorney for Petitioners 
615 Perpetual Building 
Washington, D.C. 20004 
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UNITED STATES OF AM ERICA 
FEDERAL POWER COMM ISssION 


Docket No. E-7306 


Saut River Progect AGRICULTURAL IMPROVEMENT AND 
Power District, ET AL. 


Vv. 
Coronapo-Ute Exectric ASSOCIATION, Inc. 


Petition of Dairyland Power Cooperative To Intervene in Pro- 
ceedings on Application of Salt River Project Agricultural 
Improvement and Power District, et al. for Rehearing 


The petition of Dairyland Power Cooperative, by its 
attorneys, Wheeler, Van Sickle, Day and Goodman, re- 
spectfully represents and shows to the Commission that: 

1. Petitioner is a cooperative association organized under 
the cooperative laws of the States of Wisconsin and Minne- 


sota with its principal office and headquarters located at 
La Crosse, Wisconsin, and operates and maintains an elec- 
trie generation and transmission system, the construction 
of which was financed by loans obtained from United 
States of America acting through the Administrator of 
Rural Electrification 
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Administration and through which it generates, transmits 
and furnishes electric energy at wholesale for resale to 
twenty-seven member cooperatives located in the four states 
of Wisconsin, Minnesota, Iowa and Illinois. 


2. Petitioner is one of the respondents in the proceed- 
ings in F.P.C. Docket No. E-7113 in which the Commission 
on January 5, 1967, issued its Opinion No. 511 and order 
dismissing the proceedings therein relating to the peti- 
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tioner, Minnkota Power Cooperative, Inc. and South Cen- 
tral Rural Electric Cooperative, Inc., on the basis that said 
respondents as cooperatively-owned electric suppliers fi- 
nanced by the Rural Electrification Administration do not 
fall within the scope of the Commission’s regulatory juris- 
diction over ‘‘public utilities’? within the meaning of that 
term in Section 201 of the Federal Power Act. 


3. On January 6, 1967, the Commission issued its opinion 
and order in F.P.C. Docket No. E-7306, wherein it dis- 
missed the petitions of Salt River Project Agricultural 
Improvement and Power District and eight other peti- 
tioners therein in so far as said petitions were predicated 
upon the contention that Colorado-Ute Electric Association, 
respondent in said proceedings, 
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was a public utility within the meaning of that term in 
Section 201 of the Federal Power Act. In dismissing said 
petitions with respect to the issue of whether the Com- 
mission had regulatory jurisdiction over the respondent, 
Colorado-Ute Electric Association, Inc, as a ‘public 
utility’’ within the meaning of Section 201 of the Federal 
Power Act, the Commission did so on the express ground 
that its decision in F.P.C. Docket E-7113 was dispositive 
of this jurisdictional issue. In its opinion issued on Jan- 
uary 6, 1967, in F.P.C. Docket No. E-7306, the Commission 
stated: 


“The subject proceeding presents, among others, 
the same question that we resolved in Dairyland for 
Colorado-Ute Electric Association, Inc. (Ute), Mon- 
trose, Colorado, is an interstate electric generation and 
transmission cooperative financed in part by the REA. 
For the reasons set forth in Dairyland we hold that 
Ute is not a public utility subject to our jurisdiction. 
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Acvordingly, we dismiss the petition of Salt River 
Project Agricultural Improvement and Power District 
(Salt River), Phoenix, Arizona, and others filed Au- 
gust 17, 19866 and Ute’s answer filed September 2, 
1908, insofar as that question is raised.”’ 


4. On February 3, 1967, petitioner is informed and be- 
Neves. there was filed with the Commission on behalf of 
Salt River Project Agricultural Improvement and Power 
District and the other eight petitioners in F.P.C. Docket 
No. E-7306, an application for stay of order 
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and for rehearing on the order dismissing their petition 
issued and entered by the Commission on January 6, 1967. 


5. Petitioner, Dairyland Power Cooperative, files this 


etition for the purpose of securing an order from the 
Commission permitting this petitioner to intervene in said 


proceedings in F.P.C. Docket No. E-7306, in opposition to 
the application for stay and rehearing in said matter so 
filed as set forth above. 


6. Petitioner, Dairyland Power Cooperative, alleges that 
it has an interest of such nature in relation to the petition 
of the petitioners in Docket F.P.C. No. E-7306 for a stay 
and for a rehearing on the order of the Commission dis- 
missing their original petition that intervention by the 
present petitioner, Dairyland Power Cooperative, is both 
necessary and appropriate to the administration of the 
Federal Power Act under which said petition for stay and 
for rehearing is brought. 


7. Petitioner, Dairyland Power Cooperative, has an in- 
terest in said matter which is directly affected by said 
petition for stay and for rehearing 
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722 

filed on February 3, 1967, in Docket F.P.C. No. E-7306 and 
which is not adequately represented by existing parties and 
as to which petitioner, Dairyland Power Cooperative, may 
be bound by the Commission’s action on said petition for 
stay and for rehearing and by any court order or judgment 
upon review sought by petitioners in said Docket F.P.C. 
No. E-7306 should the Commission, consistent with its 
opinion and order of dismissal issued in said proceedings 
on January 6, 1967, deny the pending petition for stay and 
for rehearing. 


8. Petitioner did not file a petition to intervene in Docket 
F.P.C. No. E-7306 in connection with the original petition 
in said proceedings filed by Salt River Project Agricultural 
Improvement and Power District and the eight other peti- 
tioners therein because under the circumstances then exist- 
ing a petition for intervention at that time by the instant 
petitioner, Dairyland Power Cooperative, would have been 
premature, as proceedings in Docket F.P.C. No. E-7113, 
in which petitioner was a respondent, were then still pend- 
ing and in which petitioner, with other respondents therein, 
contended that the Commission was without 
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regulatory jurisdiction over the petitioner for the reason 
that petitioner is not a public utility within the meaning 
of Section 201 of the Federal Power Act. 


9. With the Commission sustaining the position of peti- 
tioner and that of the other respondents in Docket F.P.C. 
No. E-7113 by issuing its opinion and order of dismissal of 
January 5, 1967, and by the subsequent dismissal on Jan- 
uary 6, 1967, of the original petition in Docket F.P.C. No. 
E-7306 predicated upon the Commission's prior determina- 
tion of the issue of jurisdiction over R.E.A. financed elec- 
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trie cooperatives in said Docket F.P.C. No. E-7113, peti- 
toner, Dairyland Power Cooperative, by the pending peti- 
tion for stay and rehearing is threatened by the possi- 
bility of a determination upon rehearing, or upon court 
review of a denial of said petition for rehearing, of a re- 
versal direetly and adversely affecting the interests of 
petitioner, without petitioner having an opportunity to be 
heard in support of its position unless petitioner is per- 
mitted to intervene in Docket F.P.C. No. E-7306 in opposi- 
tion to the pending petition for rehearing. 


10. The fundamental position on the legal issue of juris- 
diction involved in Docket F.P.C. No. 
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E-7306 taken by the petitioners therein in seeking rehear- 
ing. presumably as a condition precedent to seeking a re- 
view by the United States Court of Appeals of the Com- 
mission's determination, is diametrically opposed to the 
position taken by this petitioner in Docket F.P.C. No. 
E-7113. The essential legal issue relating to the question 
of whether R.E.A. financed electric cooperatives are sub- 
ject to the regulatory jurisdiction of the Commission as 
public utilities within the meaning of Section 201 of the 
Federal Power Act in Docket F.P.C. No. E-7306 is identical 
to the issue determined by the Commission in favor of the 
instant petitioner and the other respondents in Docket 
F.P.C. No. E-7113. Unless Petitioner is allowed to inter- 
vene in Docket F.P.C. No. E-7306 and the petitioners for 
rehearing therein petition the Federal Court of Appeals 
for a review of the Commission’s order of dismissal and 
any denial of rehearing, petitioner would be without legal 
standing to appear in said court review proceedings and 
protect its interests and the position sustained by the Com- 
mission in Docket F.P.C. No. E-7113. Should the Federal 
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Court of Appeals then reverse the determination of the 
Commission on 
725 

said issue of jurisdiction the Commission would have no 
obligation to seek certiorari from the United States Su- 
preme Court of such determination by the Court of Ap- 
peals. Petitioner is informed and believes that Colorado- 
Ute Electric Association, nominal respondent in Docket 
F.P.C. No. E-7306, would in fact welcome a reversal of 
the Commission’s determination in said proceedings and 
would not seek any appeal or review of any decision by 
the United States Court of Appeals which might reverse 
the determination of the Commission therein. Under such 
circumstances this petitioner would be confronted with an 
effective reversal of its position sustained by the Commis- 
sion in Docket F.P.C. No, E-7113 without any opportunity 
to participate in said court review proceedings and with- 
out any means of appeal unless this petition for an order 


permitting it to intervene in Docket F.P.C. No. E-7306 in 
opposition to said petition for rehearing is granted. 


Wuererore, petitioner, Dairyland Power Cooperative, 
petitions the Commission for an order permitting petitioner 
to intervene in Docket F.P.C. No. E-7306 in opposition to 
the petition for a stay 
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and for rehearing filed in said proceedings on February 3, 
1967. 
Damytanp Power CooreraTIvVE 
By WHEELER, Van SIcKLE, Day axp 
GoopMAN 
Attorneys for Petitioner 


By Fvroyrp E. WHere.er 
Floyd E. Wheeler 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMM ISSION 


Before Commissioners: Lee C. White, Chairman; L. J. 
O'Connor, Jr., Charles R. Ross, Carl E. Bagge, and 
John A. Carver, Jr. 


Docket No. E-7306 


Sarr River Prosect AGRICULTURAL IMPROVEMENT AND 
Power DistRICT, ET AL. 


Vv. 
Covorapo-UTe Exectric ASSOCIATION, Ixc. 


Order Granting Intervention 
(Issued March 3, 1967) 


This order grants intervention in the above-entitled pro- 
ceeding to the Secretary of Agriculture (Secretary), Dairy- 
land Power Cooperative (Dairyland), Minnkota Power 
Cooperative, Inc. ( Minnkota), and a group which includes 
various rural electric cooperatives, various Statewide As- 
sociations of Electric Cooperatives, and a Committee of 
Rura! Electric Cooperatives (Cooperatives, Statewides, and 
Committee). 

Petitions for leave to intervene were filed on February 
6, 7, 8 and 9, 1967, by Minnkota, Secretary, Cooperatives, 
Statewides, and Committee, and Dairyland respectively. 
No answers to the petitions have been filed and the time for 
filing answers has expired. 


The Secretary has general direction and supervision of 
the administration of the Rural Electrification Act of 1936 
and the Administrator of the Rural Electrification Ad- 
ministration (REA) has responsibility for the administra- 


110 


(731) 


tion of that Act. Colorado-Ute Electric Association, Inc. 
(Ute), respondent in this proceeding, owns and operates an 
electric system financed in part by loans made pursuant to 
the Electrification Act by the United States acting through 
the Administrator of the REA. Dairyland and Minnkota 
are interstate clectric cooperatives financed in part by the 
REA. The Cooperatives, Statewides, and Committee con- 
sist of or represent electric cooperative borrowers from 
the REA. The various petitions allege in substance that the 
prospective intervenors will be affected or bound by the 
final resolution of the principal issue in this proceeding, 
which is whether Ute, an interstate electric generation and 
transmission cooperative financed in part by the REA, isa 
‘public utility’? within the meaning of that term as used 
in Section 201 of the Federal Power Act. Each of the 
prospective intervenors was a party to the proceeding desig- 
nated as Dairyland Power Cooperative, et al., Docket No. 
E-7113, wherein the Commission by Opinion No. 511 issued 
January 5, 1967, determined that cooperatively-owned elec- 


tric suppliers financed by the REA are not “public util- 
ities’? subject to the jurisdiction of the Commission under 
Parts II and III of the Power Act. 
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In their petition, Cooperatives, Statewides, and Com- 
mittee request ‘‘[T]hat other cooperative borrowers from 
REA be permitted to join in this Petition to Intervene in 
the future prior to action by the Commission in the Appli- 
cation for Rehearing.”’ By separate order issued con- 
currently herewith in this proceeding the Commission is 
denying the application for rehearing. No electric coopera- 
tive borrower from the REA has sought to join in the 
petition to intervene of Cooperatives, Statewides, and 
Committee subsequent to the filing of that petition with 
the Commission. 
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The Commission finds: 


Participation by the Secretary, Dairyland, Minnkota, and 
Cooperatives, Statewides, and Committee in this proceed- 
ing may be in the public interest. 


The Commission orders: 


The Secretary, Dairyland, Minnkota, and Cooperatives, 
Statewides, and Committee are hereby permitted to inter- 
vene as individual parties in this proceeding, subject to 
the rules and regulations of the Commission: Provided, 
however, That their participation shall be limited to mat- 
ters affecting asserted rights and interests set forth in 
their petitions for leave to intervene insofar as they may 
relate to the ‘‘public utility’’ status of Ute; and Provided, 
further, That the admission of the Secretary, Dairyland, 
Minnkota, and Cooperatives, Statewides, and Committee as 
intervenors shall not be construed as recognition by the 
Commission that such intervenors might be aggrieved be- 
cause of any order or orders of the Commission entered 
in this proceeding. 


By the Commission. 
(Sear) 


JoserH H. GurEwez, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Lee C. White, Chairman; L. J. 
O’Connor, Jr., Charles R. Ross, Carl E. Bagge, and 
John A. Carver, Jr. 


Docket No. E-7306 


Satr River Progsecr AGRICULTURAL IMPROVEMENT AND 
Power District, ET AL. 
Vv. 


Covorapo-Ure Exectric Association, Ixc. 


Order Denying Application for Rehearing and Motion for Stay 
(Issued March 3, 1967) 


Salt River Project Agricultural Improvement and Power 
District (Salt River), Phoenix, Arizona, and 10 other mem- 
bers? of Colorado-Ute Electric Association, Inc. (Ute), 
Montrose, Colorado, on February 3, 1967, filed an applica- 
tion for rehearing and motion for stay of the Commission’s 
order issued January 6, 1967, in the above-entitled pro- 
ceeding. 

By our order of January 6, 1967, we dismissed with prej- 
udice (1) a petition filed against Ute by Salt River and 
other members of Ute, (2) Ute’s answer to the petition, 
and (3) a joint petition for leave to intervene filed by 


1 LaPlata Electric Association, Inc., Durango, Colorado; San Miguel Power 
Association, Inc., Nucla, Colorado; White River Electric Association, Ine., 
Mecker, Colorado; Holy Cross Electric Association, Inc., Glenwood Springs, 
Colorado; Gunnison County Electric Association, Ine. Crested Butte, Colorado; 
Yampa Valley Electric Association, Inc., Steamboat Springs, Colorado: Grand 
Valley Rural Power Lines, Ine., Grand Junction, Colorado; Arkansas Valley 
G&T, Inc., Pucblo, Colorado; San Luis Valley Rural Electric Cooperative, 
Ine., Monte Vista, Colorado; and Bridger Valley Electric Association, Inc., 
Mountain View, Wyoming. 
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Bridger Valley Electric Association, Ine., and San Luis 
Valley Rural Electrie Cooperative, Ine.,? except insofar as 
those pleadings ‘raise issues cognizable under Section 
202(¢) of the Federal Power Act and the related procedural 
sections of that Act.’ In addition, our order directed that 
certain wholesale rate schedules proffered for filing by Ute 
pursuant to Part 55 of the Commission’s Regulations under 
the Power Act be returned to Ute by the Seeretary of the 
Commission. 


2Bridger Valley and San Luis Valley are members of Ute, but they were 
not included among the original petitioners in this proceeding. 
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The application for rehearing presents no questions 
which were not fully explored in the Commission’s Opinion 
in the Dairyland case, (Opinion No. 511, issued January 5, 
1967, Dairyland Power Cooperative, et al.) or which call 
for a different conclusion here as to Ute’s status as a ““pub- 
lie utility’’, and will therefore be denied. This leaves for 
consideration the stay request, which, inter alia, is sought 
for the period of judicial review of our order. If we be- 
lieved that denial of a stay could irreparably injure the 
movants we might well grant them the requested relief. 
But this is not the case. In the absence of judicial reversal 
(or new legislation giving us the jurisdiction over Ute as 
we do not believe we have now) we will not take any action, 
arising either out of the petition and complaint or the rate 
filing tender, which is dependent upon Ute’s status as a 
‘public utility’’. Consequently, the only practical effect of 
a stay would be to lodge one extra copy of the rate filing 
with the Commission. It is clear that this ministerial ac- 
tion would have no legal or practical effect. If it is de- 
termined upon review that Ute is a ‘public utility”’ within 
the meaning of the Federal Power Act, its wholesale rates 
to its customers necessarily will be treated as if they had 
been filed as of the date of the original tender (or in the 
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Commission’s discretion the earlier date sought by Ute) 
and the situs of the paper on which the filing was made in 
the interim will be irrelevant? 


The Commission finds: 


(1) The assignments of error and grounds for rehearing 
set forth in the above-described application for rehearing 
of the order of January 6, 1967, present no facts or princi- 
pals of law which were not considered by the Commission 
when it issued the order or which, having now been con- 
sidered, warrant any change or modification of the order. 


(2) The above-described motion for stay of the order 
of January 6, 1967, should be denied. 


The Commission orders: 


(A) The above-described application for rehearing of 
the Commission's order of January 6, 1967, is denied. 


8 By separate order issued concurrently herewith in this proceeding. the 
Commission is granting the petitions for leave to intervene filed by the Seere- 
tary of Agriculture (Sceretary), Dairyland Power Cooperative (Dairyland), 
Minnkota Power Cooperative, Inc, (Minnkota), and a group which includes 
various rural electric cooperatives, various Statewide Associations of Electric 
Cooperatives, and a Committee of Rural Electric Cooperatives (Coopera- 
tives, Statewides, and Committee). The Cooperatives, Statewides and Com- 
mittee stated that they would not oppose Salt River's motion for stay. Dairy- 
land stated that it would oppose the motion for stay. The Secretary and 
Minnkota were silent concerning that motion. 
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(B) The above-described motion for stay of the Com- 
mission's order of January 6, 1967, is denied. 


By the Commission. Commissioner Bagge dissenting for 
reasons stated in his dissent to the order issued Jan- 
uary 6, 1967. 


(Sra) 
Josern H. Gurrivr, 
Secretary. 
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Feperan Power Commission, Respondent 


On Petition for Review of an Order of the 
Federal Power Commission 


Wattiace L. Duxcan 
JENNINGS, STROUSS, Satmon & Trask 
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Of Counsel: Washington, D.C. 
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SS, 


QUESTIONS PRESENTED 


Seetion W1(e) of the Federal Power Act defines the term 
sspnblie utility’? as meaning *... (-A)uy person who owns 
or operates facilities subject to the jurisdiction of the Com- 


ssion. 


Seetion 2U1(b) of the Act provides, in relevant part, that 
Part I] of the Act **... shall apply to the transmission of 
ie energy in interstate commerce and to the sale of 
energy at wholesale in interstate commerce . - - {and 
facilities for such transmission or sale of electric 


. 
energy ..- 


1. Are rural electrie cooperatives, financed in part by 
the Rural Electritication Administration and engaged in the 
interstate transmission and wholesale sales of electric power 
and er - intended to fall within the definition of “*pub- 
ii > under the Federal Power Act and therefore sub- 
ject to regulation by the Federal Power Commission? 


2. Are rural electric cooperatives, financed in part by 


the Rural Electrification Administration and engaged in the 
int 


-erstate transmission and wholesale sale of electric power 
and energy, ‘‘instrumentalities of the United States’’ and 
therefore exempt from regulation by the Federal Power 
Commneion under the Federal Power Act? 


3. Absent any express or implied exemption of rural elec- 
tric cooperatives from regulation under the Federal Power 
Act, does the Federal Power Commission have the discre- 
tion and authority to refuse to exercise jurisdiction over 
cooperatives owning and operating jurisdictional facilities 
while, at the same time, finding that such regulation would 
be in the public interest? 


4. Absent any express or implied exemption of rural elec- 
tric cooperatives from regulation under the Federal Power 
Act, does the previous administrative practice and finding 
by the Commission that interstate generation and trans- 
mission cooperatives own and operate jurisdictional facili- 
ties as ‘public utilities’? and the acquiescence of Congress 
in such practice and findings, constitute a sufficient basis 
for the exercise of jurisdiction in these proceedings? 
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I. Colorado-Ute Electric Association, Ine. is a 
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Statutory Construction 
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Effect of the Rural Electrification Act 


. Rural electric cooperatives, financed in whole or 
part by the Rural Electrification Administra- 
tion, are not exempt from regulation under Sec- 
tion 201(f) of the Federal Power Act as ‘‘instru- 
mentalities of the United States’’ 


. Absent any express exemption of rural electric 
cooperatives from regulation under the Federal 
Power Act, the Commission's findings and con- 
clusion that such regulation is in the publie in- 
terest constitutes a sufficient basis for the exer- 
cise of jurisdiction in these proceedings .....- 35 
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IN THE 


United States Court of Appeals 


For THe District or CotumBia CircvIT 
No. 20960 


Saur River Prosect AGRICULTURAL IMPROVEMENT AND 
Power District 
LaPuata Evectric Associatiox, Ixc. 
San Micver Power Association, INc. 
Wurre River Evectric Association, Ixc. 
Geyxison County Exectric Association, INc. 
Yanpa VauLey Evectric Association, Ixc. 
Arkansas Vattey G & T, Ixc. 
Sax Leis Vatiey Rurat Evectric Cooperative, INxc. 
Hoty Cross Evectric Association, Inc. 
Envir Exectric Association, Ixc., 
Petitioners 
v. 


FrperaL Power Commission, Respondent 


On Petition for Review of an Order of the 
Federal Power Commission 


BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


Jurisdiction and venue are based upon Section 313(b) of 
the Federal Power Act.! 


149 Stat. S60 (1935), ax amonded, 16 U.S.C. see, S251 (1958), 


» 


~ 


A. The Orders Which Are Here for Review 


Salt River Project Agricultural Improvement and Power 
Distriet, LaPlata Electric Association, Inc., San Miguel 
Power Association, Inc., White River Electric Association, 
Ine., Gunnison County Electric Association, Ine., Yampa 
Valley Electric Association, Inc., Arkansas Valley G & T, 
Ine.. San Luis Valley Rural Electric Cooperative, Inc., 
Holy Cross Flectric Association, Inc.2 and Empire Electric 
Association, Inc (hereinafter referred to collectively as 
**Potitioners’’) petition for review of an order of the 
Federal Power Commission (hereinafter referred to as 
**Commission’’) dated January 6, 1967 (R. 645)* and the 
further order of the Commission dated March 3, 1967, deny- 
ing the Application for Rehearing and Motion for Stay 
(R. 732). The Commission, by a 4-1 vote (Commissioner 
Bagge concurring in part and dissenting in part, R. 649, 
734), dismissed in part the Petition and Complaint of the 
Salt River Project Agricultural Improvement and Power 
District and other Petitioners (R. 1), each of whom is a 
member of the Colorado-Ute Electric Association, Ine. (an 
interstate electric generation and transmission cooperative 
hereinafter referred to as “¢Colorado-Ute’’), and returned 
Colorado-Ute’s wholesale rate submittals (R. 179) upon 
concluding that Colorado-Ute is not a ‘‘public utility’’ 
subject to the jurisdiction of the respondent Commission 
under the Federal Power Act.’ The Petitioners’ Applica- 
tion for Rehearing and Motion for Stay, filed on February 
3, 1967 (R. 650) was denied by the respondent Commission 


= 

2 Holy Cross Eleetrie Association, Ine, and Empire Electric Association, 
Ine, were not joined in the initial Petition for Review. A joint Motion of 
Holy Cross Electrie Association, Inc. and Empire Electric Association, Ine, 
for Leave to Intervene in Support of Petitioners was granted by this Court 
on June 24, 1967. Inasmuch aa the interests of Holy Cross and Empire in 
this proceeding are identical to thoue of the other Petitioners, they are joined 
in this brief. y , 


21d. 
4 All record citations herein are to the certified transcript pagination con 


tained in the ‘*Certifiente of Record in Lien of Record’’ filed with the Court 
by the Federal Power Commission on June 9, 1967, 


649 Stat. 447, 16 U.S.C., mee, 824. 


3 
by order dated March 3, 1967, (R. 732) (Commissioner 
Zagee dissenting (R. 734) for the reasons set forth in his 
dissent to the order dated January 6, 1967). 


B. Description of Petitioners 


Petitioner, Salt River Project Agricultural Improvement 
and Power District is an agricultural improvement and 
power district and a political subdivision of the State of 
Arizona vested with all the rights, privileges and benefits, 
and entitled to the immunitics and exemptions granted 
municipalities and political subdivisions under the Con- 
stitution and laws of the State of Arizona and the United 
States. The Salt River Project, with its companion 
organization, the Salt River Valley Water Users’ Asso- 
ciation, operates and maintains the Salt River Federal 
Reclamation Project to provide both power and water 
resources in central Arizona. The Salt River Project owns 
and operates an clectrie system in the central portion of 
Arizona and serves over 137,000 customers with electricity 
in Arizona. A portion of the Salt River Project’s electric 
load requirements are provided under a contract between 
Salt River Project and Colorado-Ute. 


Petitioner Arkansas Valley G & T, Ine. is a Colorado 
Cooperative Association organized under the laws of the 
State of Colorado. Arkansas Valley has three distribution 
members (San Isabel Electric Association, Inc., Southeast 
Colorado Power Association, Inc. and Sangre De Cristo 
Electric Association, Ine.) and is engaged in the purchase, 
transmission, distribution and sale of electric power and 
energy in the State of Colorado. Arkansas Valley G & T 
has an all-requirements contract with Colorado-Ute Electric 
Association and is entirely dependent upon Colorado-Ute 
as a source of wholesale electric power and energy. 

Petitioners La Plata Electric Association, Inc. San 
Miguel Power Association, Inc.. White River Electric 
Association, Inc., Gunnison County Electric Association, 
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oe Yampa Valley Electric Association, Inc. San Luis 
Valley Rural Electric Coope rative, Lne., Holy Cross Electric 
Assoviation. Ine. and Empire Electric .Assoc iation, Inc., are 
all non-profit cooperative corporations organized and exist- 
ing under the laws of the State of Colorado, tinanced by 
loans advanced by the Rural Electrification Administration 
and are engaged in the purchase, distribution and sale of 
electric power and energy to consumers located in the 
States of Colorado, Utah, Wyoming and New Mexico. Each 
has an all-requirements contract with Colorado-Ute Electric 
Association pursuant to which Colorado-Ute is obligated 
to supply all of their electrical needs for the foreseeable 
future. Each is, therefore, totally dependent upon 
Colorado-Ute as a source of wholesale electric power. 


STATEMENT OF THE CASE 
A. Petitioners’ Petition and Complaint 


These proceedings began on August 17, 1966, when 
Petitioners* filed a Petition and Complaint with the 
Respondent Commission against the Colorado-Ute Electric 
Association. Inc., (R. 1) alleging that Colorado-Ute is a 
‘public utility’’ within the meaning of that term as used 
in Section 201 of the Federal Power Act* since it owns 
and operates facilities subject to the jurisdiction of the 
Federal Power Commission and engages in the generation, 
transmission and sale of electric power and energy at 
wholesale for resale in interstate commerce, 


Petitioners asserted that Colorado-Ute had not filed its 
wholesale rate schedules and service contracts with the 
Federal Power Commission or otherwise complied with the 
requirements imposed upon “public utilities’? by the 
Federal Power Act. 

Pesivee i herein were joined by Bridger Valley Ele tric Assovin- 
E rand V. y Rural Power Lines, Ine, in the pre dings before 
the adent Commission (E-7206). Both are members of Colorado Ute 


Eleetrie Association. Empire Sleetrie Association, Ine. (a Petitioner herein) 
was not a party to the proceedings before the Commission, 


716 US.C., mec. B24 (ce). 
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Moreover, officials of Colorado-Ute had notified Peti- 
tioners and other members of the Association, that the 
Association would terminate and abandon or seriously 
curtail wholesale electric service to the Petitioners and 
other members of the Association and to an interstate 
power pool in compliance with a decision and order issued 
by the Supreme Court of the State of Colorado on Feb- 
ruary 14, 1966." This decision ordered the cancellation of 
a Certificate of Convenience and Necessity previously 
sssued to Colorado-Ute by the Publie Utilities Commission 
of the State of Colorado® which purported to give 
Colorado-Ute the authority to operate a 150,000 kilowatt 
nominal capacity thermal generating plant located at 
Hayden, Colorado and related substation and transmission 
facilities. These facilities, which have been completed and 
in operation since July, 1965, are essential in providing the 
Petitioners and other members of the Association with 
wholesale electric power and energy and are an integral 
part of an interstate power pooling and transmission net- 
work which is interconnected with the transmission system 
of the United States Bureau of Reclamation. 


It was further alleged by petitioners that, prior to such 
notice of termination, abandonment and cessation of serv- 
icc, Colorado-Ute had not requested or obtained permis- 
sion from the Federal Power Commission for any change 
of service or rates (both of which would be affected by 
the termination or abandonment) or issued formal notice 
of same as required by the Federal Power Act © and the 
Regulations " thereunder. 


Potitioners alleged that the termination, abandonment 
and cessation of service as threatened by Colorado-Ute 
officials is unauthorized and unlawful under the Federal 


® The Western Colorado Power Co, ct al, Vv. The Public Utilitics Commission 
of Colorado, ct al., — Colo. —, 411 P. 2d 785, cert. den,, 385 US. 22 (1966). 


Sco 48 P.U.LR. 3d 113 (February 21, 1963). 
10 See sec. 205, 49 Stat. 851, 16 U.S.C, sec. S24d. 


11 Sco vce, 35.13 of the Regulations under the Federal Power Act. 
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Power Act and would cause certain and irreparable harm 
to the Petitioners and other members of Colorado-Ute by 
depriving them of their source, in whole or part, of electric 
power and energy in a five-state area including Colorado, 
Utah, Wyoming, New Mexico and Arizona. Moreover, the 
termination and abandonment of the affected facilities 
would also deprive the United States Bureau of Reclama- 
tion of the benetits of the interconnection of Colorado-Ute 
with the transmission system of the Colorado River Storage 
Project. 

The Petitioners requested that the Commission assert 
and assume jurisdiction in the premises and require 
Colorado-Ute to file schedules showing rates and charges 
for all wholesale electric service and all contracts affecting 
such rates. Petitioners requested the Commission to study 
and investigate the interstate power pool and the inter- 
connection of transmission facilities, the adequacy and 
sufficiency of the interstate service provided by Colorado- 
Ute and the impact on such interstate service which would 


result from the abandonment of generation, transmission 
and substation facilities as threatened by officials of 
Colorado-Ute. 


Pending completion of these studies and investigations, 
Petitioners requested that the Commission issue an order 
requiring Colorado-Ute to maintain and continue service 
to its members and to the interstate power pool and to 
maintain the physical interconnection of its transmission 
facilities with the facilities of the Petitioners and the 
United States Bureau of Reclamation. 


In view of the urgency of the situation, the Petitioners 
further requested that the Commission order Colorado- 
Ute to continue the generation, transmission, distribution, 
delivery, interchange and sale of electric power and energy 
at wholesale in interstate commerce pursuant to the 
emergency authority conferred upon the Commission by 
Section 202 of the Federal Power Act.” 


12 49 Stat. 848, 67 Stat. 461, 16 U.S.C., sec. 824a. 
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In response to said Petition-Complaint, Colorado-Ute 
filed an answer on September 2, 1966 (R. 163), admitting 
all pertinent facts alleged in the Petition-Complaint. At 
the same time, Colorado-Ute tendered its rate schedules 
and service contracts for filing with the Commission subject 
to a final determination by the Commission as to whether 
cooperative associations, financed in part by the Rural 
Electrification Administration and formed for the purpose 
of serving their members only, are ‘‘publi¢c utilities’? as 
defined in the Federal Power Act. 


In light of the uncontradicted statement of facts as set 
forth in the Petition-Complaint, Petitioners and Colorado- 
Ute, on September 10, 1966, filed a joint Motion for Waiver 
and Omission of Intermediate Decision and for Final 
Decision by the Commission. (R. 171) 


On September 13, 1966, Colorado-Ute made an Initial 
Rate Filing (R. 179) as a public utility by tendering its 
rate schedules and service contracts to the Commission 
accompanied by letter setting forth the request that such 
rate schedules and service contracts be permitted to become 
effective as of September 2, 1966, or as of such earlier date 
as the Commission may deem to be in the public interest. 


On January 6, 1967, the Commission entered its decision 
and order (R. 645) dismissing in part the Petition- 
Complaint and Answer with prejudice. On March 3, 1967, 
the Commission denied the Petitioners application for 
Rehearing and Motion for Stay (R, 742). 


B. Decision of the Commission Dated January 6, 1967 


In its decision and order dated January 6, 1967 (R. 645), 
which is the decision and order complained of and by 
which Petitioners have been aggrieved as more particularly 
set forth hereinafter, the Commission found that Colorado- 
Ute is an interstate generation and transmission coopera- 
five financed in part by the REA and, as such, is not a 
“public utility’? within the meaning of that term as used 


in Section 201 of the Federal Power Act.'* In reaching 
this conclusion, the Commission cited and relied exclusively 
on its earlier decision in Dairyland Power Cooperative 
Inc.. ef al.c* in which it had ruled that rural electric co- 
operatives. including interstate generation and transmis- 
sion cooperatives, are exempt from regulation under the 
Federal Power Act. 


The Commission thereupon dismissed the Petition- 
Complaint and Colorado-Ute’s Answer with prejudice 
except insofar as they raise issues cognizable under section 
20P;e) of the Act. The Commission also ordered the 
return of Colorado-Ute’s wholesale rate schedule sub- 
mittals. 


The decision of the Commission was concurred in by a 
majority of four members of the Commission. A fifth 
member, Commissioner Bagge. dissented (R. 649 et seq.) 
from‘. . . that part of the order which finds that the 
Commission has no jurisdiction over Colorado-Ute under 
Section 201 of the Federal Power Act . . .”’ for the same 
reasons set forth in his dissenting statement in the Dairy- 
land case, supra, 


While the majority of the Commission, in Dairyland, 
reached the conclusion that rural electric cooperatives are 
not presently subject to Federal Power Commission juris- 
diction. it was unanimously agreed that: 


. . . jurisdiction over major generating and trans- 
ission cooperatives in interstate commerce, as 


124% Stat. 847, 16 U.S.C., nee. 824(e). 


24 Commission Docket No, E-7113, Opinion No. 511, 37 FPC —, 67 P.U.R. 
24 2 (January 5, 1967). 


12 With respeet ty the Commission's retention of jurisdiction under See- 
(e, and related procedural sections, the majority of the Commission 


The Power Act contains no requirement that the party whose service in 
the «a of a petition brought under the provisions of Section 202(¢) 
by ay atility. Henee, the petition and Ute's answer should not be 
Gistnianed insofar an they are grounded upon the provisions of Section 
2oel(e) of the Power Act. 
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opposed to those that merely transmit and distribute 
electric energy (including those generating small 
amounts of power), would be in the public interest. 
These G & T cooperatives have become increasingly 
important in recent years in the amount of revenues 
realized and in power generated .. . Since the 
generating and transmission cooperatives have become 
an important segment of the interstate electric in- 
dustry, at least in certain parts of the country, they 
should not be exempt from regulation.’* 


C. Decision of the Commission Denying Rehearing, 
March 3, 1967 


An Apphiation for Rehearing and Motion for Stay of 
the Commission's order of January 6, 1966, was filed by 
the Petitioners on February 3, 1967 (R. 650). Shortly 
thereafter, Dairyland Power Cooperative, Inc. (R. 718), 
Minnkota Power Cooperative Inc. (R. 690), a Committee 
of Rural Electric Cooperatives and Statewide Associations 
(R. 703), and the Secretary of Agriculture (R. 697)," 
moved to intervene in these proceedings. The motions 
were granted by the Commission by order dated March 3, 
1967 (R. 730). On March 3, 1967, the Application for 
Rehearing and Motion for Stay was denied by the Com- 
mission (R. 732) by a four to one majority, Commissioner 
3agge dissenting for the reasons set forth in the opinion 
of January 6, 1966. 


STATUTES AND REGULATIONS 


All cited sections of statutes and regulations are printed 
in the Appendix hereto. 


16 Opinion No, 511, supra, at pp, 21-22. 


17 Note: The Sceretary of Agriculture has not sought leave to intervene 
in the proceedings before this Court, Each of the other intervenors was 
granted leave to intervene in the Court's order dated June 28, 1967. 
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STATEMENT OF POINTS ON WHICH PETITIONERS RELY 


Petitioners assert the following grounds for relief, with- 
out waiver of any other grounds consistent with the relief 
sought herein: 


(1) The Commission erred in its finding and conclusion 
herein that the Colorado-Ute Electric Association, Inc., 
described by the Commission as *'. . . an interstate 
electric generation and transmission cooperative financed 
in part by the Rural Electrification Administration’’, is 
not a ‘public utility’’ within the meaning of that term 
as used in Section 201 of the Federal Power Act.** 


(2) The Commission erred in its findings and conclusion 
that cooperative electric associations financed in part by 
the Rural Electrification Administration are ‘‘instru- 
mentalities of the United States’? and therefore exempt 
from regulation by the Commission under section 201(f) 
of the Federal Power Act.” 


(3) The Commission erred in failing to give adequate 
weight to its own finding and conclusion that the regula- 
tion of interstate generation and transmission cooperatives 
such as Colorado-Ute by the Commission is in the public 
interest and in failing to discharge its responsibility to 
protect the public interest through full and effective 
regulation. 


(4) The Commission erred in failing to give adequate 
weight and consideration to the past administrative practice 
and findings by the Commission that rural electric coopera- 
tives owning and operating jurisdictional facilities are 
‘public utilities’”’ subject to regulation by the Commission 
under the Federal Power Act and to the acquiescence of 
Congress in such practice and findings. 


14 $9 Stat. 847, 16 U.S.C., nee. 824. 


14 4g Stat. 547, 16 U.S.C, see. B24(f). 
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SUMMARY OF THE ARGUMENT 


Interstate generation and transmission cooperatives, 
such as the Colorado-Ute Electric Association, own and 
operate facilities for the generation, transmission and sale 
of electric energy in interstate commerce and therefore fall 
within the literal definition of ‘‘public utility’? as used in 
the Federal Power Act and are subject to the regulatory 
jurisdiction of the Federal Power Commission under 
Parts II and III of the Act. 


Asa ‘‘public utility’’, Colorado-Ute is required to comply 
with the rate filing and other requirements imposed upon 
“‘public utilities’? under the Federal Power Act and must 
seck authorization from the Commission for a change in 
rates and service which will result from a threatened 
abandonment of wholesale electric service by Colorado- 
Ute. 


For each of the following reasons, the Commission erred 


in concluding that Colorado-Ute and all other rural electric 
cooperatives partially financed by funds advanced under 
the Rural Electrification Act are not subject to Federal 
Power Commission jurisdiction: 


(1) Rural clectrie cooperatives are not specifically 
exempt from regulation under the Federal Power Act. 
Specific exemptions under the Act extend only to “*. . . the 
United States, a State or any political subdivision of a 
State, or any agency, authority or instrumentality of any 
one or more of the foregoing, or any corporation which 
is wholly owned, directly or indirectly, by any one or more 
of the foregoing, or any officer, agent, or employer of any 
of the foregoing acting as such in the course of his official 
duty... .”’ Colorado-Ute is a private, non-profit corpo- 
ration organized under state law for the benefit of its 
members. Its interstate generation and transmission net- 
work is not operated by Colorado-Ute as an agency or 
“instrumentality”? of the United States. 
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Furthermore, there is no implied exemption of rural 
electri¢ cooperatives from regulation under the Federal 
Power Act. To the contrary, the declaration of policy 
and intent set forth in the Act and the definitions set forth 
therein clearly include cooperatives owning jurisdictional 
facilities. Nothing in the legislative history of either the 
Federal Power Act or the Rural Electrification Act 
indicates that Congress intended cooperatives to be ex- 
cluded from regulation by the Commission. 

A fair reading of the Federal Power Act, the Rural 
Electrification Act and the legislative history of both Acts 
and the proper application of appropriate canons of 
statutory construction lead to the conclusion that coopera- 
tives, including Colorado-Ute Electric Association, are 
**public utilities’? under the Act and are subject to the 
Commission's jurisdiction. Any other conclusion, includ- 
ing the conclusion reached by the majority of the Commis- 
sion in these proceedings, is inconsistent with the broad 
policy objectives and avowed purposes of Congress in 
enacting the Federal Power Act. 


The regulation of rural electric cooperatives by the 
Federal Power Commission would not, as contended by the 
Commission, create any irreconcilable conflict with or other- 
wise retard the rural electrification program. The ad- 
ministrative functions of the Administrator and the 
regulatory functions of the Commission are vastly different 
and both are necessary for the regulation and protection 
of this increasingly important segment of the electric in- 
dustry. Congress did not intend to vest plenary jurisdic- 
tion in the Administrator for regulation of cooperatives 
nor intend that cooperatives go unregulated. Neither did 
Congress intend that interstate generation and transmission 
cooperatives look to conflicting laws of several states and 


the overlapping jurisdiction of several state regulatory 
commissions for regulation of their interstate activities. 


(2) Rural electric cooperatives such as Colorado-Ute 
Electric Association are not exempt from regulation under 
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the Federal Power Act as ‘‘instrumentalities of the United 
States’? merely because they borrow funds and maintain 
contractual relationships with the United States as 
mortgagors under the Rural Electrification Act. Such 
cooperatives perform no governmental functions and are 
not assimilated or incorporated into the government so 
as to become one of its constituent parts or ‘‘instru- 
mentalities’? thereof. The control reserved by the govern- 
ment under the Rural Electrification Act for the protection 
of the government’s security and program interests is not 
incompatible with and does not destroy the private non- 
governmental status of such cooperatives, 


Absent specific statutory exemption, immunity from 
regulation should not be implied merely because coopera- 
tives, including Colorado-Ute, perform functions which 
are, to some extent, subject to a degree of control and 
supervision by the REA Administrator. 


(3) Absent any express or implied exemption of rural 
electric cooperatives from regulation under the Federal 
Power Act, the Commission’s own finding and conclusion 
that regulation of interstate generation and transmission 
cooperatives is in the public interest constitutes a sufficient 
basis for the exercise of jurisdiction in these proceedings. 


The Commission is charged with the responsibility and 
duty to regulate the interstate transmission and sale of 
electric power and energy. While the Commission has 
broad administrative diseretion in the exercise of its 
authority, it was without discretionary power to refuse to 
assert jurisdiction over rural electric cooperatives owning 
and operating jurisdictional facilities as a class. In so 
doing, the Commission engrafted a broad exemption of an 
important and growing segment of the electric industry 
upon the Federal Power Act and unnecessarily and unlaw- 
fully abandoned the regulatory responsibilities with which 
it was charged by Congress. 
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(4) Absent any express exemption of rural electric co- 
operatives from regulation under the Feder al Power Act, 
the past administrative practice and findings by the Com- 
mission that interstate generation and transmission ¢0- 

operatives own and operate jurisdictional facilities as 

“public utilities’ and the acquiescence by Congress in such 
practice and findings constitutes a sufficient basis for the 
exercise of jurisdiction in these proceedings. 


Since 1947, the Commission has, in a series of proceed- 

made t niform findings that cooperatives are “public 

* under the Federal Power Act. This practice was 

well known to and acquiesced in by Congress despite 

repeated attempts in Congress to amend the Federal Power 
Act to specifically exempt cooperatives from regulation. 


The practical interpret: ition of a statute by the executive 
department or agency charged with its administration and 
the administrative practice developed pursuant to such 
interpretation should not be disturbed except for cogent 
and persua reasons. 


In view of the Commission’s previous position of record, 
taken both in its administrative decisions since 1947 and 
in its reports and statements to Congress, the Commission 
unnecessarily and erroneously abandoned its effort and has 
failed to discharge its responsibility to prov ide effective 
regulation of REA-financed gener ration and transmission 
cooperatives which engage in interstate commerce. 


ARGUMENT 


L COLORADO-UTE ELECTRIC ASSOCIATION, INC. IS A “PUBLIC 
UTILITY” WITHIN THE MEANING OF THAT TERM AS USED 
IN SECTION 201 OF THE FEDERAL POWER ACT. 


The Federal Power Act, by its terms clearly and un- 
equivocally establishes a broad and comprehensive plan 


of regulation of interstate Be egee iy and wholesale 
sales of electric power and energy. The pertinent defini- 
tions set forth in the Act fee eelidys entities such as 
the Colorado-Ute Electric Association in that plan of 
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regulation. Section 201(b) of the Act provides, in 
relevant part, as follows: 


_. . This Part [Part II of the Act] shall apply to the 
transmission of electric energy in interstate commerce 
and to the sale of electric energy at wholesale in inter- 
state commerce . . . [and to] all facilities for such 
transmission or sale of electric energy . - - (Emphasis 
supplied.) 


Under Section 201(e),"" the term “‘publi¢ utility’? is 
defined to include ‘*. . . any person who owns or operates 
facilities subject to the jurisdiction of the Commission .. .”” 
The term ‘‘person’’, under Section 3(4) of the Act,* 
includes ‘‘corporations’’ which, in turn, under Section 
3(3) of the Act,** would include ‘‘any corporation, joint 
stock company, partnership, association, business trust, 
organized group of persons, whether incorporated or not 
. . 2, but excludes ‘municipalities’. The definition of 
“interstate commerce’? is equally broad, embracing all 
“electric energy . . . transmitted from a State and con- 


sumed at any point outside thereof, but only insofar as 
such transmission takes place within the United States.’’ * 


On the basis of the uncontested facts alleged and shown 
the Commission in the Petition-Complaint, there can be no 
question but that Colorado-Ute owns and operates juris- 
dictional facilities and is engaged in the interstate sale of 
electric energy which falls within the literal definitions 
and provisions of the Federal Power Act. 


The Commission itself found that Colorado-Ute is 
engaged in “*. . . interstate clectrie generation and trans- 
mission . . .’, of cleetrie energy. The Petition-Complaint 


2916 U.S.C, see. 824(b). 
2116 U.S.C, see. S24 (0). 
22:16 U.S.C, see. 796(4). 
29.16 U.S.C, see. 79603). 


M See. 2O1(c), 16 USC. see. S24(c¢). 


16 


fled with the Commission (R. 1) describes in detail 
Colorado-Ute’s electric system including facilities for the 
purchase, generation and transmission of electric power 
and its interconnection with electric systems distributing 
such power and energy in a five-state area (Colorado, 
Wyoming. Utah, Arizona and New Mexico). Petitioners 
also alleged and described Colorado-Ute’s participation in 
interstate power pooling and its interconnection with the 
United States Bureau of Reclamation. Under these cir- 
cumstances, Colorado-Ute does own and operate interstate 
electrical facilities which are jurisdictional under the 
Federal Power Act unless specifically exempt for one or 
more of the reasons discussed hereinafter. 


Notwithstanding the nature of Colorado-Ute’s business 
and facilities, the Commission dismissed the Petition- 
Complaint concluding that rural electric cooperatives are 
exempt from regulation as ‘‘instrumentalities of the United 
States’? (a point discussed separately hereinafter) and 
because Congress never intended the Commission to 
regulate cooperatives under the Federal Power Act. Peti- 
tioners submit that the Commission erred in failing to 
consider and give effect to the mandate of the Act and to 
the clear and unambiguous terms thereof which clearly 
embrace the facilities and activities of Colorado-Ute. 


Statutory Construction 


In view of the clarity and scope of the language of the 
Act, it was both unnecessary and erroneous for the Com- 
mission to resort to obscure and ambiguous portions of the 
legislative history of the Act seemingly in search of some 
basis upon which to conclude that this increasingly im- 
portant and large segment of the electric industry is not 
subject to regulation under the Act. Resort to legislative 
history is unnecessary when, as here, the statute is clear 


and unequivocal on its face—particularly when, as here, 


the legislative history is inconclusive or ambiguous.” 


See (United Statra v. Oregon, 366 US, 6423 (1961). 
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That the legislative history of the Act is ambiguous and 
inconclusive on the point in issue is clearly illustrated by 
the Commission’s decision in Dairyland, supra, in which 
both the majority and the dissent find support in and quote 
liberally from the legislative history of the Act. In his 
dissenting opinion in that case, Commissioner Bagge 
points out that the majority ‘‘. . . after exhaustively 
wallowing in the murky and ambiguous recesses of legis- 
lative history conclude that there exists no basis for the 
Commission’s assertion of jurisdiction because they say 
they can find no evidence that Congress expressly intended 
to include cooperatives within the pattern of regulation 
ereated by the Federal Power Act.’’** 


It was this very practice, in United States v. Public 
Utilities Commission“ construing the language of Parts I 
and II of the Act, which occasioned the following comment 
by Justice Jackson in his concurring opinion: 


I should concur in this result more readily if the Court 
could reach it by analysis of the statute instead of by 
psychoanalysis of Congress. When we decide from 
legislative history, including statements of witnesses 
at hearings, what Congress probably had in mind, we 
must put ourselves in the place of a majority of 
Congressmen and act according to the impression we 
think this history should have made on them.* 


And further, in criticizing the majority's excessive 
reliance upon the legislative history of the Act, Justice 
Jackson commented that: 


It pulls federal law, not only out of the dark where it 
has been hidden, but into a fog in which little of it can 
be seen if found. Legislative history here as usual is 
more vague than the statute we are called upon to 
interpret.” 


26 Opinion No, 511, January 5, 1967, dissenting opinion of Commissioner 
Bagge, pl. 

27.345 WLS, 295 (1958). 

24345 U.S, at 319. 

29345 ULS, at 320. 
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Legislative History of the Federal Power Act 


While Petitioners contend that it was unnecessary and 
erroneous for the Commission to rely excessively on obscure 
legislative history and to ignore the plain terms of the 
Act and the policy objectives which led to its enactment, 
they further contend that a fair reading of this legislative 
history lends support to the assertion that Congress in- 
tended that cooperatives should fall within the purview of 
the Act. 


In this regard, it is pertinent to point out that prior to 
the passage of the Act, it had been long established that 
the states have no power to regulate sales made directly 
from energy transmitted from state to state and delivered 
to wholesalers for resale.” It was equally clear that retail 
sales to consumers are local matters over which the states 
have complete jurisdiction. 


In view of the absence of jurisdiction by the states over 
interstate sales and transmission of electric power and 
energy, there was, prior to the enactment of the Federal 
Power Act, no regulation of a public utility insofar as it 
engaged in the interstate transmission and sale of electric 
energy at wholesale. 


The legislative history of the Federal Power Act™ 
discloses that the Congressional Committee which con- 
sidered the legislation intended that the Act should apply 
to the transmission of electric energy in interstate com- 
merce, but not to the retail sale of any such energy in local 
distribution. The Act, according to the committee report,” 
left to the States the authority to fix local rates where the 
energy is brought in from other States, and the rate and 
service jurisdiction of the Federal Power C ommission was 

See Miasuri ex rel. Barrett v. Kansan National Gar Co., 265 U.S, 298 


(1924); Public Utiliticn Commiaxin ¥. Landon, 249 U.S, 236 (1919); Public 
Ctilhtwa Commianmm ¥. Attleboro Steam & Electric Co., 273 US. 43 (19287). 


31 See HR. Rep. No, 1318, 74th Cong., Int Sens, pp. 7, 8 and 27. 
22 [bid. 
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to be confined to wholesale transmissions which the 
Supreme Court had held, in Public Utility Commission v. 
Attleboro Steam & Electric Co. to be beyond the juris- 
diction of the states. Under that decision, according to 
the committee, the wholesale transactions intended to be 
regulated were defined as wholesale sales of electric energy 
flowing in interstate commerce. In substance, this is the 
definition adopted in the Federal Power Act™ and is 
entirely descriptive of the activity engaged in by inter- 
state generation and transmission cooperatives including 
Colorado-Ute. 


Before the commencement of the Dairyland proceedings * 
by the Commission, the Commission’s own General Counsel, 
at the request of the Commission, prepared an excellent 
analysis of the Act and its legislative history and con- 
cluded that cooperatives were intended to fall within the 
purview of the Act.** In that analysis, he points out that: 


The definition of a public utility in the Federal 
Power Act is stated in terms of the types of facilities 
a person owns or operates, rather than the organiza- 
tional structure of the ‘‘person’’ owning or operating 
the facilities, the source of its financing, or the nature 
of the service, if any, it holds itself out to perform.“ 


The Gencral Counsel pointed out that the intent of 
Congress to focus upon the nature of the facilities rather 
than upon the nature of the entity operating them was 
manifested by the amendments to section 3 of the Federal 
Water Power Act ** which broadened the definition of the 
38 Supra, n, 30. 

34 Soe, 201(b), 16 U.S.C, see, 824(b). 

35 Commission Docket No, 7113. 

26 See Opinion of the Gencral Counsel re Federal Power Commission Author: 
ity Over Cooperative Borrowers from the Rural Electrification Administration, 
May 20, 1963, 

at lbid., pod. 

34 See 49 Stat, 888, 16 U.S.C. see. 796(3). This amendment was adopted 
ximultancously with Parts [and TIL of the Federal Power Act. 
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term “eorporation.”” In support of his point, the General 
Counsel quotes the Committee Report which states: 


[Tlhe definition of ‘corporation’ is broadened; at 
present the term relates only to electric companies, 
but in drafting the new sections it has been more con- 
venient to have it relate to all corporations and similar 
forms of business organization.’ (Emphasis added.)” 


The General Counsel's interpretation of the Act is con- 
sistent with recent judicial decisions in the 7th and 8th 
Circuit Courts of Appeal.” In Arkansas Light & Power Co. 
y. Federal Power Commission, supra, the 8th Circuit Court 
of Appeals stated: 


Lastly, petitioner argues that the Commission erred 
in finding that its sales to fourteen electric cooperatives 
are sales at wholesale for resale within the meaning of 
Section 201(b) of the Act. It premises this contention 
on the basis that the relationship between a coopera- 
tive association and its members is not that of buyer 
and seller but rather one of principal and agent. 
Irrespective of how this relationship is characterized, 
we find nothing in the language of Section 201 which 
would warrant excluding such cooperative associations 
and their members from the ambit of its coverage. 


The definitional section of the Act, §3(3) [‘‘corpora- 
tion’’] and 3(4) [‘‘person’’], indicate that the term 
“‘nerson’? was intended to have a very comprehensive 
meaning . . . We hold the inclusion of cooperative 
associations within the term ‘‘person’’? to be a per- 
missible administrative interpretation, and therefore 
reject petitioner’s argument on this point.” 


2% FLR. Bep. No, 1218, 74th Cong., Int Senn, p. 22. 


) See Public Service Co. of Indiana v. Federal Power Commianion, 375 ¥. 
28 100 (7th Cir, 1967); Arkanaaa Light & Power Co. ¥. Federal Power Com- 
miarim, 264 F.2d 276 (ath Cir, 1966). 


41264 F.2d at 2 
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And, in Public Service Co. of Indiana v. Federal Power 
Commission, supra, the 7th Circuit Court of Appeals 
concluded that: 


. . . regardless of the character of the cooperatives 
and members, they are persons within the meaning of 
Section 201(d) of the Federal Power Act.“ 


It is well established that the Federal Power Act 
«|. grants the FPC jurisdiction of all sales of electric 
energy at wholesale in interstate commerce not expressly 
exempted by the Act itself . . .’’. Inasmuch as the Act 
contains no specific exemption of rural electric cooperatives 
and their activities in interstate commerce, the Commission 
should exercise its jurisdiction in a manner consistent with 
the broadly expressed purposes of the Act. 


Here, the majority of the Commission has ignored the 
broad definitions set forth in the Act, the type of facilities 
owned and operated by Colorado-Ute and the nature of 
the business conducted by Colorado-Ute in interstate com- 
merce. Rather, the Commission has clearly reached its 
conclusion on the basis of the organizational structure of 
Colorado-Ute and its relationship with the United States 
as a borrower of REA funds. In this, Petitioners submit, 
the majority erred. 


Effect of the Rural Electrification Act 


The majority of the Commission, in reaching the con- 
clusion that REA financed cooperatives were not intended 
to be subject to the Commission's jurisdiction, relied, in 
part, upon the effect of the Rural Electrification Act* and 
its legislative history. While the ratio decidendi of the 
majority decision on this point is obscure and to some 


42375 F, 2d at 104, 


4 Federal Power Commission Vv. Southern California Edison Co,, 376 U.S, 
205, 210 (1964). 


44.49 Stat, 1363, as amended, 7 U.S.C, aces, 901-24 (1964), 


45 Sco Opinion No, 511, supra, at p. 3-21. 


pate 
extent clouded by numerous references to ambiguous state- 
ments in the legislative history of the two Acts, one can 
diseern the basie contentions of the majority as being: 
(1) that Congress, in enacting the Rural Electrification 
Act. intended to vest the REA Administrator with ... 
plenary authority . . . to make policy for and exercise 
regulatory control over the entities to be established to 
carry out the policy of the new Act. . . .?** and (2) that 
an irreconcilable conflict would thus inhere in the exercise 
of authority by both the Commission under the Federal 
Power Act and the Administrator under the Rural 
Electrification Act. Petitioners submit that neither argu- 
ment constitutes a sufficient legal basis for the Commis- 
sion’s conclusion that it has no jurisdiction in the premises. 


First. the regulatory authority of the Commission, as 
established by enactment of the Federal Power Act in 
1935, was neither expressly nor impliedly repealed by 
enactment of any portion of the Rural Electrification Act 
in 1936. On this point the majority of the Commission 


appears to agree.” The applicable canon of construction 
relating to repeal by implication was stated by the Supreme 
Court * as follows: 


t is a cardinal principle of construction that repeals 
by implication are not favored. When there are two 
acts upon the same subject, the rule is to give effect 
to both if possible. {authorities cited] The intention 
of the legislature to repeal ‘‘must be clear and 
manifest.’ [authorities cited] It is not sufficient, as 
as said by Mr. Justice Story in Wood vy. United 
States, 16 Pet. 342, 362, 363, 10 L. Ed. 987, 995, ‘to 
establish that subsequent laws cover some or even all 
of the cases provided for by [the prior act]; for they 
may be merely affirmative, or cumulative, or auxiliary.”’ 
There must be ‘fa positive repugnancy between the 
provisions of the new law, and those of the old and 


44 Toid, at p. 9. 
47 Thid., pp. 20-21. 


ts United States ¥. Borden, 208 US. 18% (1939). 
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even then the old law is repealed by implication only 
pro tanto to the extent of the repugnancy.”’ 


The Commission, while seeming to recognize these prin- 
ciples, wholly ignored the lesson of the Borden case and 
numerous other cases teaching the canons of construction. 
While finding no express or implied intention to repeal 
the Federal Power Act, the Commission made no attempt 
to give effect to both acts. 


It should be noted here that the Rural Electrification 
Act was considered and passed almost simultaneously with 
the Federal Power Act. There was continuous reference 
to the Federal Power Act during the debates on the Rural 
Electrification Act. There was, however, no attempt to 
exclude or exempt cooperatives which own and operate 
facilities otherwise subject to regulation under the Federal 
Power Act. In fact, the record clearly shows that nothing 
in the Rural Electrification Act was intended to ‘‘impinge 
upon’’, ‘‘count out’’, or ‘interfere with’’ the exercise of 
jurisdiction by the Federal Power Commission under the 
commerce clause of the Constitution.” 


Moreover, a careful reading of the Rural Electrification 
Act and its legislative history reveals no basis for the 
assertion that Congress intended to give general regulatory 
authority to the Rural Electrification Administration. To 
the contrary, in considering and passing the Rural Electri- 
fication Act, Congress established a Federal authority to 
receive appropriations for the purpose of dispensing loans 
primarily to nonprofit cooperative associations for the 
purpose of acquiring, constructing and operating facilities 
to introduce electricity to rural America.™? 


49 308 U.S, at 198-99. 
™ See colloquy between Senators King and Norris, 80 Cong. Ree, 2825, 


81 See, e.g. Letter of Administrator Morris Cooke to the Chairman, Com- 
mittee on Agriculture and Forestry, February 3, 1936; remarks by Senator 
Norris (sponsor and = floor manager of the proposed Rural Electrification 
Act), 80 Cong, Ree. 2751; remarks of Chairman Rayburn, 80 Cong. Ree, 5283; 
remarks of Congressman Withrow, 80 Cong. Ree, 5279; and remarks of Con- 
gresaman Wolverton, 80 Cong, Ree, 5293, 


24 


Under the Rural Electrification Act, the Administrator 
is: 

_ . . authorized and empowered . . . to make loans 
for rural electrification to persons, corporations, 
States, Territories, and subdivisions and agencies 
thereof, municipalities, peoples’ utility districts and 
cooperative, nonprofit, or limited dividend associations 
_ .. for the purpose of financing the construction and 
operation of generating plants, electric transmission 
and distribution lines or systems for the furnishing of 
electric energy to persons in rural areas who are not 
receiving central station service . . 2 


A recent notice published in the Federal Register 
reiterates and summarizes the functions of the Administra- 
tion An examination of the Act and of this most recent 
notice points up a wide disparity between the administra- 
tive functions of the Administrator and the regulatory 
responsibilities of the Commission. The Administration, 
in discharging its responsibility to provide low-cost electric 
power to rural areas, is primarily engaged in appraising 
and approving loan applications, dispensing funds under 
the Act to qualified borrowers, providing assistance and 
advice to participating systems and in the ultimate collec- 
tion of REA mortgages. The Administration’s involve- 
ment in the operations of the borrower is incidental to 
its responsibility for the protection of the security interest 
of the United States in the loan funds advanced. 


Since the Rural Electrification Act provides no regulatory 
scheme or program remotely similar to that covering other 
bulk power suppliers under the Federal Power Act, one 
must conclude that cooperatives are either wholly un- 
regulated, except with regard to the approval of loans and 
securities, or that Congress has left the regulation of 
cooperatives exclusively to the several states under state 
laws. 

22 Art of May 29, 1926, 49 Stat. 1265, as amended, 7 U.S.C., nee, 904. 


£3 See Fed. Beg., Vol. 22, No. 141 (July 22, 1967). 
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It is inconceivable that Congress intended that major bulk 
power suppliers engaging in the generation and trans- 
mission of electric power and energy in several states par- 
ticipating in interstate power pools and interconnected with 
other interstate systems, should be subject to multiple 
regulation by each of the several states in which they 
operate. On this point we need not speculate for Congress 
specifically limited the jurisdiction of the States in pro- 
viding that: 


. . [N]o loan for the construction, operation, or 
enlargement of any generating plant. shall be made 
unless the consent of the State authority having juris- 
diction in the premises is first obtained. 


transactions of the utilities operating such faciliti 
Petitioners contend that the interstate transmission 


facilities and sales of electric energy by Colorado-Ute were 
never within the state regulatory authority. It is further 
contended that once the affected facilities were constructed 
and became jurisdictional facilities under the Federal 
Power Act, they were beyond the regulatory jurisdiction 
of the State of Colorado and subject exclusively to Federal 
Power Commission jurisdiction. 


The impossible situation in- which Colorado-Ute’s 
members find themselves in the present case dramatically 
Wustrates the logical and inevitable consequence of the 


5449 Stat, 1865, ax amended, 7 U.S.C., see, 904. 


Note; Following the enactment of the Rural Electrification Act. a Model 
Electric Cooperative Corporation Act was drafted which exempted co-ops from 
state public utility jurisdiction, By 1940, twenty-three states had adopted 
this type of legislation, (See Rural Electrification Administration, Baral Lines 
USA, The Story of Cooperative Rural Rlectrification, US. Dept. of Agricul- 
ture, Mise, Publication No. 311, po 3 (Rev. ed, 1966)), Tn 1964, cooperatives 
were exempt from general state regulation in twenty-one states and exempt 
from rate regulation in four other states (See U.S. Dept. of Agriculture, 
State Commission Jurisdiction, Rural Kleetrie Cooperatives (1964)), 
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Commission's failure to provide effective regulation and 
protection of this important interstate element of the 
electric industry. Here, the State of Colorado has under- 
taken to regulate Colorado-Ute’s interstate operations. 
As pointed out hereinbefore, the decision and order of the 
Colorado Supreme Court will render it impossible for 
Colorado-Ute to continue the generation and transmission 
of wholesale electric power and energy in interstate 
commerce. 


Petitioners submit that it was this very type of federal- 
state contlict which Congress sought to avoid in giving the 
Commission plenary regulatory authority over the inter- 
state aspects of the business of supplying electric power 
and energy. As cooperative systems multiply and increase 
the size of their facilities, the necessity of such regulation 
will also increase. Already, other interstate generation 
and transmission cooperatives have felt the pinch of 
onerous state authority affecting their interstate opera- 
tions.” 


Unless such cooperatives and their members can look to 
a single regulatory authority vested with plenary juris- 
diction to regulate, coordinate and protect their operations, 
the entire REA program is in jeopardy. Petitioners submit 
that Congress intended no such result. 


With respect to the Commission’s overriding concern 
about a possible conflict between the functions of the Com- 
mission and the Administrator, Petitioners point out, as 
Commissioner Bagge did in his dissent in the Dairyland * 
case, that it is not novel for two or more governmental 


“Note: On July 5, 1967, TriState G & T Cooperative, Ine., operating 
in Colorado, Wroming and Nebraska, made an initial rate filing with the 
Federal Power Commission seeking effective regulation and approval of its 
interstate rates, The Commission rejeeted the rate filing on the nuthority 
of the Dairyland precedent. 


27 Opinion No. 511, mepra, dissenting opinion of Commissioner Bagge, pp- 
9, 20-22. 
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agencies to exercise jurisdiction in related fields over the 
same persons or entities. 


In this regard, Federal Power Commission jurisdiction 
over the wholesale rates for commercial power and energy 
marketed through the Federal Columbia River power 
system by the Bonneville Power Administration” and on all 
surplus power produced and sold at reservoir projects 
under the control of the Department of Army,” provide 
excellent examples of the duality of jurisdiction as between 
government agencies, 


In the Bonneville Project Act, Congress expressly pro- 
vided jurisdiction over rates which would otherwise be 
exempt under the specific exemptions set forth in Section 
201 of the Federal Power Act. It was unnecessary to pro- 
vide specific provision for jurisdiction over REA coopera- 
tive rates and service in the Rural Electrification Act 
inasmuch as these organizations are not specifically exempt 
from regulation under the Federal Power Act. 


The legislation authorizing the Secretary of the Interior 
to dispose of certain surplus power through the South- 
eastern and Southwestern Power Administrations requires 
that the Secretary: 


. . . transmit and dispose of such power and energy 
in such manner as to encourage the most widespread 
use thereof at the lowest possible rates consistent with 
sound business principles, the rate schedules to become 
effective upon confirmation and appro ral by the 
Federal Power Commission.™ 


58 See ¢.g., California Vv. Federal Power Commission, 369 U.S. 482 (1962); 
United States ¥. Radio Corp, of America, 358 U.S, 334 (1959); National 
Broadcasting Co, v. United States, 319 U.S, 190 (1943); Federal Trade Com- 
mission ¥. Cement Institute, 333 U.S, 683 (1948). And see Appalachian Power 
Co. v. Federal Power Commission, 328 F, 2d 237 (4th Cir, 1964), cert. den, 
379 US, 829 (1964). 

59 Sco Bonneville Project Act, Act of August 20, 1987; 50 Stat. 731 ¢f seq, 
16 U.S.C.A., see, 832. 


© See Flood Control Act of 1944, Act of Dee. 22, 1944, ¢ 665, sec. 5: 
58 Stat. 890, 16 U.S.C.A,, see, 8253, 


os 


ee, 


In both situations, Congress has vested broad administra- 
tive responsibilities in the Seeretary of the Interior while 
leaving certain regulatory responsibilities within the ex- 
elusive province of the Commission where they belong. 


Petitioners submit that nothing more was intended or 
accomplished in the establishment of the rural electrifica- 
tion program and that the Commission's anxiety over 
potential contlicts between the Administrator and the Com- 
mission was unwarranted. 


IL RURAL ELECTRIC COOPERATIVES, FINANCED IN WHOLE 
OR PART BY THE RURAL ELECTRIFICATION ADMINISTRA- 
TION. ARE NOT EXEMPT FROM REGULATION UNDER SEC- 
TION 201 (f) OF THE FEDERAL POWER ACT AS “INSTRU- 
MENTALITIES OF THE UNITED STATES”. 


The majority of the Commission erred in its finding and 
conclusion that REA-financed cooperatives are ‘‘instru- 
nentalities of the United States’? and therefore exempt 
om regulation under section 201(f) of the Federal Power 


Section 2O1(f), by its terms, exempts from regulation: 


the United States, a State or any political sub- 
division of a State, or any agency, authority, or 
instrumentality of any one or more of the foregoing, 
or any corporation which is wholly owned, directly or 
indirec tly, by any one or more of the foregoing, or any 
officer, agent, or employee of any of the foregoing 
acting as such in the course of his official duty . . . | 


The majority reached the conclusion that Colorado-Ute 
is an ‘‘instrumentality of the United States’? without the 
benefit of a hearing or any fact-finding procedure relative 
to the corporate nature of Colorado-Ute, the nature of its 
facilities, the operation of its system or its relationship 
with the Rural Electrification Administration and other 
governmental agencies. The majority took the position 
that rural electric cooperatives borrowing funds under the 


62 49 Stat. $47, 16 U.S.C., see. 824(f). 
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Rural Electrification Act are to be considered ‘‘instru- 
mentalities of the United States”’ per se, without taking 
into consideration other factors which tend to show a large 
degree of autonomy and independence from the Rural 
Electrification Administration. 


The majority apparently overlooked the fact that REA 
loan contracts are generally made for a term of thirty-five 
years. After payout of the mortgage, the REA Adminis- 
trator will cease to exercise any supervision and control 
over the system. Moreover, the majority failed to consider 
the very real possibility that cooperatives in the future 
may seek, or be compelled to seek, private financing for 
the extension, enlargement and maintenance of cooperative 
electric systems. 


In this regard, Colorado-Ute’s system was itself financed 
in part with $10,000,000 in private financing (approxi- 
mately one-third of capital investment in generating facil- 
ities) obtained from and through the Salt River Project, 


a member of Colorado-Ute, a factor given not the slightest 
consideration by the Commission in its sweeping conclu- 
sion that all cooperatives borrowing from REA are cloaked 
with immunity from regulation under and deprived of the 
benefits of the Act. 


Furthermore, the principle established in the majority 
decision, if uniformly and fairly administered in the future, 
would exempt all interstate electric systems which have 
borrowed funds under the Rural Electrification Act. As 
the Commission Staff has pointed out, the only logical re- 
sult would be to destroy effective regulation. 


Petitoners submit that the debtor-creditor relationship 
between Colorado-Ute and the United States does not ren- 

63 Reply Brief on Behalf of Commission Staff in Dairyland, ct al., Docket 
No, F-71123, July 6, 1964, p. 29. REA Bulletin 1-1 lists numerous investor 
owned utilities and other non-cooperative borrowers which have borrowed 
funds under the Rural Electrification Act, The same Bulletin contains the 
statement that ‘tabout 4 pereent of the borrowers are private business 
corporations, "’ 
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der Colorado-Ute an ‘tinstrumentality’’ of its creditor. 
In this regard, the cases cited by the majority of the 
Commission in justification of their legal conclusion are 
entirely imapposite here. In Westfall v. United States. 
the Court merely upheld the power of the United States 
to punish offenses committed against state banks which 
have become members of the Federal Reserve System. The 

fall case presents no analogy to the present question 

e issue there was not one of exemption or immunity 
either express or implied from the application of either 
state or federal law.* 


McCulloch v. Maryland cited and relied upon by the 
majority in Datryland®™ is similarly inapplicable. There, a 
branch of the Bank of the United States was created by 
Act of Congress and was, therefore, clearly ‘*... an instru- 
ment employed by the government of the Union to carry its 
powers into execution.""* It is ludicrous to ascribe the 
same status to Colorado-Ute, a private, nonprofit member- 
ship cooperative corporation organized under state laws for 


the mutual benefit of its members. 


Legislative exemptions have led to litigation in a case by 
case attempt to determine whether the entity or person 
concerned has a sufficiently close relationship to the federal 
or state government to become an ‘‘instrumentality’’ of 
government for purposes of immunity from taxation or 
some form of regulation. 


274 TS. 256 (1927), cited and relied upon by the majority in Opinion 
No, 511 supra, p. 5. 


© See Filelity-Philadelphia Trust Co, ¥. Himes, 337 Pa, 48, 10 A. 2d 553 
(1949, in whieh the question of exemption did arise and where state banks 
were held not immune or exempt from State unemployment compensation 
laws a4 ‘‘inatrnmentalities’’ of the United States, 


“4 Wheat. 216, 4 L. Ed. 579 (1819). 
% Opinion No. 511, supra, p. 4. 


a4 Wheat. at 426-27. 


3] 


In litigation construing similar exemptions, the courts 
have applied the following tests: 


(1) Whether the alleged ‘instrumentality’? performs an 
inherent governmental function.” 

(2) Whether the alleged ‘instrumentality’? has become 
so assimilated or incorporated into the government as to 
become one of its constituent parts.”° 


(3) Whether the alleged ‘instrumentality’? is merely 
the recipient of a franchise or privilege bestowed by the 
government which is not to be exercised on behalf of the 
government but for private advantage.” 


In Buckstaff Bath House Co. v. McKinley.* the Court 
laid down the following guidelines in determining whether 
a private corporation performing services under contract 
with the United States was exempt from the Social Security 


’ 


Act as “an instrumentality of the United States”: 


The mere fact that a private corporation conducts 
its business under a contract with the United States 
does not make it an instrumentality of the latter. 
[citations] . .. petitioner ‘‘is engaged in its own be- 
half, not the government's, in the conduct of a private 
business for profit’? [citations] Though it acts 
with the Government's permission and has received a 
privilege from the Government, it does not exercise 


69 See South Carolina v, United States, 199 U.S. 437 (1905); For Film 
Corp, ¥. Doyal, 286 U.S. 128 (1932) 5 Susquehanna Power Co. v. State Tar 
Commission, 283 U.S. 291 (1981); Broad River Power Vv. Query. ISS U.S. 
178 (1933); Unemployment Comp, Com'n, v. Jefferson S&S. L. Ins, Co. 215 
N. Car, 794, 2 SE. 2d S84 (1939): see also Malone Vv. Tennessee Valley Aw 
thority, 86 F. Supp. 961 (D.C.W.D, Ken, 1949) and an annotation entitled, 
“Seope and Applicability of Principle That Instrumentalities of State Gov- 
ernment M Not Be Subjected to Federal Taxation’ *, 76 L. Ed. Ss. 


7 See United States v. Boud, 378 US, 39 (1964), 


71 S00 For Film Corp. v. Doval, supra; Susquchanna Power Co. v. State Tar 
Commission, supra; Federal Compress §& Warchouse Co. v. MeLean, 291 US. 
17 (1984); Broad River Power Co. ve Query. supras Tnemploument Comp, 
Com'n, Vv. Wachovia Bank § P. Co. 215 N. Car, 491, 2 S.EL 2d S92) (1939), 
In this class of cases the courts have held) that the relationship does not 
ereate the relationship of agency or instrumentality. 


72 308 U.S. 358 (1939). 
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that priv ilege on behalf of the latter [citations] 
The control reserved by the Government for protection 
of a governmental program and the public interest 
is not incompatible with the retention of the status of 
: private enterprise.* (Emphasis supplied.) 


n 


n Broad River Power Co. v. Query, supra, the Supreme 
Court rejected the contention that a company operating 
a power plant under a license granted by the Federal Power 
Commission was a Federal agency: 


arent, however, that the complainant in gen- 

ng and selling power is not acting as an agent for 

Government. It acts with the Government's per- 

. and while it may be said to have received a 

t ege from the Government, it is not a privilege 
to the exercised on behalf of the Government.” 


The same conclusion was reached by the Court in Susque- 
hanna Power Co. v. State Tar Commission, supra, where 
the state levied a tax on lands submerged by water im- 
pounded in a dam constructed pursuant to a Federal Power 
Commission license. There, the Court pointed out that the 
company was operating its plant for profit, and the chal- 
lenged tax was not upon the license but upon the private 
prope rt ty which the licensee used in its business. In find- 

the company not an instrumentality the Court stated: 


: the distinction has long been taken between a 
privilege or franchise granted by the government to 
a private corporation in order to effect some govern- 
mental purpose, and the property employed by the 
grantes in the exercise of the privilege, but for private 
business advantage.” 


72 20e TR. at ? See aluo Filelity & Depowit Co. of Maryland vy, 
Penny rani a9 (3916); Baltimore Shipbuilding & Dry Dock Co, 
v. Baltimore, 195 U8. 375 (1904); Federal Compress and Warchouse Company 
7. McLean, mupra. 


74 244 U.S, at 1H), 


75 242 US. at 294. Bee alun Fox Film Corp, v. Doyal, supra, 
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The same result has been reached in the state courts in 
the application and enforcement of state unemployment 
compensation laws.” 

Petitioners submit that if the guidelines set forth in the 
authorities cited above had been followed by the Commis- 
sion in determining whether Colorado-Ute is an “nstru- 
mentality of the United States’’, it would have led in- 
evitably to the conclusion that it does not come within the 
exemption set forth in Section 201(f) of the Act. The 
Commission did not and could not make the necessary find- 
ing that Colorado-Ute is either (1) performing an inherent 
governmental function or, (2) that it is so assimilated or 
incorporated into the government as to become one of its 
constituent parts. 

Indeed. Colorado-Ute ix merely the recipient of a privi- 
lege and a debtor of the United States arising out of its 
loan and resulting mortgage to the Rural Electrification 
Administration. The funds advanced under contracts be- 
tween Colorado-Ute and the Administration were not spent 
or used on behalf of the government or in the performance 
of any function of the government. The benefits of the 
loan inure primarily to the advantage of Colorado-Ute and 
its constituent members. The fact that corresponding ad- 
vantages inure to the benefit of the public generally and 
therefore to the United States cannot create a relationship 
between Colorado-Ute and its mortgagee (the United 
States) which does not otherwise exist. 


Colorado-Ute and all of its members except the Salt 
River Project Agricultural Improvement and Power Dis- 
trict are private, nonprofit corporations organized for their 
mutual benefit and the benefit of their consumers under 
State laws. They are neither organized under or pursuant 
to any law of the United States nor operated and con- 
trolled by the Administrator of the Rural Electrification 
Administration or any other official of the United States. 


76 Soo ¢.g., Unemployment Comp, Com'n, Vv. Jefferson S. I, Ins. Co, supra, 
and Unemployment Comp, Com'n v. Wachovia Bank § P., supra, 
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The control and authority of the Administrator over 
Colorado-Ute’s system relates to Colorado-Ute’s loan con- 
tract with the REA and the protection of the security in- 
terest of the United States in funds advanced to Colorado- 
Ute under the Rural Electrification Act. The existence of 
this contract and security interest does not change the 
nature of Colorado-Ute's independent corporate existence. 
Absent specific statutory exemption,” immunity from regu- 
lation should not be implied merely because Colorado-Ute 
is performing functions which are, to some extent, subject 
to a degree of control and supervision by the REA Ad- 
ministrator.** 


Perhaps the most curious aspect of the majority’s con- 
clusion that rural electric cooperatives are ‘‘instrumental- 
ities’? of the United States is the fact that this contention 
was not raised in these proceedings or in the Dairyland 
proceedings by any representative of the United States. 
This issue is nowhere mentioned in the briefs or papers 


fled therein by the Department of Agriculture, the official 
representative of the United States. Indeed, representa- 
tives of the Rural Electrification Administration have 
taken the position that cooperatively-owned electric sys- 
tems are ‘‘independent businesses’’ controlled by their 
-*owners and managers’’.”? 

The Secretary of Agriculture moved for and was per- 
mitted to intervene in the Dairyland case and in proceed- 
ings before the Commission in this case (R. 697, 730), but 
declined to assert that Colorado-Ute is an ‘‘instrumentality 
of the United States.’’ In the review proceedings before 
this Court, it is significant that the Secretary of Agriculture 


7 Por the reasons set forth in Argument I hereof, supra, Petitioners sub- 
no specific statutory exe mption for rural clectrie 
th See Federal Land Bank v. Priddy, 295 U.S, 229 (1935). 


79 See o.g., Hearings, Committer on Appropriations, House of Representa- 
tires, 1964, part 4, p. 2463. 
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has not sought leave to intervene for any purpose on be- 
half of the United States. 


In summary, Petitioners submit that Colorado-Ute is an 
independent business organization operated and controlled 
by its manager and owners for the benefit of its members 
in supplying electric energy at wholesale rather than an 
agency or instrumentality carrying out a governmental 
function for the United States. As such, it is not exempt 
from regulation by the Commission as an ‘instrumentality 
of the United States.”’ 


Ill. ABSENT ANY EXPRESS EXEMPTION OF RURAL ELECTRIC 
COOPERATIVES FROM REGULATION UNDER THE FEDERAL 
POWER ACT, THE COMMISSION'S FINDINGS AND CONCLU- 
SION THAT SUCH REGULATION Is IN THE PUBLIC IN- 
TEREST CONSTITUTES A SUFFICIENT BASIS FOR THE EX- 
ERCISE OF JURISDICTION IN THESE PROCEEDINGS. 


The Petitioners submit that the majority of the Commis- 
sion erred in failing to give adequate weight to their own 
finding and conclusion that regulation of interstate genera- 
tion and transmission cooperatives by the Federal Power 
Commission is in the public interest. In this regard, the 
majority of the Commission, in Dairyland, supra, stated: 

_.. we wish to make it clear that jurisdiction over 
major generating and transmission cooperatives in 
interstate commerce, as opposed to those that merely 
transmit and distribute electric energy (ineluding those 
generating small amounts of power), would be in the 
public interest.” 


Chairman White, in his concurring statement in the 
same case, expressed his complete agreement: 


_.. with the recommendation in both of the other 
opinions that FPC jurisdiction (exclusive of the REA 
financing of such cooperatives) over the large multi- 
state generating and transmission cooperatives would 
be in the public interest. 


80 Opinion No, 511, at p. 21. 


81 Opinion No. 511, concurring statement of Chairman White, at p. 2. 
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oO 
In concluding that regulation of cooperatives by the 
Federal Power Commission would be in the public interest, 
the Commission expressly recognized the fact that: 
Since the generating and transmission cooperatives 
have become an important segment of the interstate 


eleetrie industry, at least in certain parts of the 
country, they should not be exempt from regulation.” 


Such a finding is consistent with the declaration of policy 
set forth by Congress in Part II of the Act.“ In this 
statement of policy, Congress declared that federal regu- 
lation of matters relating to the transmission and sale of 
electric power and energy at wholesale in interstate com- 
merce is necessary in the public interest. In this provision 
and throughout the Act, Congress has declared its inten- 
tion to give the Commission the duty and responsibility 
to implement that policy by providing full and effective 
regulation. 


t must be conceded that the Federal Power Commission, 
like all regulatory agencies, has a considerable discretion 
in the manner in which it discharges its regulatory responsi- 

: However, this discretion is not so broad as to 
permit the Commission to abandon its responsibilities and 
ignore the clear mandate of Congress. To permit the 
Commission to do so is tantamount to conferring upon it 
the authority and power to ‘‘... engraft a blanket exemp- 

upon the Act’’.“+ To do so, in the words of the Su- 
preme Court ‘... would but grant to the Board [Com- 
mission here] the congressional power of repeal.’’ ™ 


n the Act there is no hint of an intention on the part 
of Congress to grant to the Commission cither the power 


az Opinion No. 511, p. 22. See also National Power Survey, a Report by 
the Fedaral Picer Commiamon, Part I, pp. 268-70, October 1964, 


a2 49 Stat. 447, 16 UG.CAL, we, 824, 


MO flier Employes International Union vy. National Labor Relationn Board, 
252 U.S, 312 (1957). 


82 [hul, 
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of repeal or authority to establish blanket exemptions for 
whole segments of the industry. The Commission, like all 
regulatory agencies, is bound to operate within the man- 
date given it by Congress. As stated by the Court in 
Office Employes International Union v. National Labor 
Relations Board, supra: “...- the Board’s declination of 
jurisdiction was contrary to the intent of Congress, was 
arbitrary, and was beyond its power.” * 


Petitioners submit that a similar conclusion is warranted 
in this case inasmuch as there is no statutory basis and 
no compelling public interest considerations which would 
support the Commission’s declination of jurisdiction over 
Colorado-Ute and other interstate generation and trans- 
mission cooperatives. 


It is pertinent here to point out that the Federal Power 
Commission has been given broad latitude by the courts 
when it has been found to be effectuating the purposes of 
Congress Conversely, the courts are quick to reverse 
the Commission and remind it of its broad responsibilities 
to the publie when it has failed to exercise its authority 
and to make ‘f, . . an exploration of all issues relevant to 
the public interest.”"* Certainly this most recent state- 
ment of the Supreme Court in construing other parts of 
the Federal Power Act tacitly if not expressly indicates 
the Court's firm conclusion that full and effective regulation 
of the electric industry and the full enforcement of the 
Act is in the public interest. 


The present case demonstrates not only the important 
role which cooperatives are assuming in the electric in- 
dustry but also the important role which the Federal Power 


46.353 U.S, at 821, See also Hotel Employees V. Leedom, 358 U.S. 99 (1958). 
87 See c.a.. Federal: Power Commission ¥, Southern California Edison Co. 
376 US. 205 (1964), 


ax Udall vy. Federal Power Commission, — U.S. —, 35 LW, 4551, June 6, 
1967 (1967). | And: see Seenie Hudson Preservation Conf. \. Federal Power 
Commission, 354 F. 2d GOS (2d Cir, 1965), cert. don, 384 U.S. 941. 


Commission could and should assume in the regulation and 
coordination of the significant amount of electric power 
now being generated, transmitted and sold in interstate 
commeree by rural electri¢ cooperatives. The refusal of 
the Commission to do so and its abdication of the responsi- 
bility with which it was charged by Congress was error. 


IV. ABSENT ANY EXPRESS EXEMPTION OF RURAL ELECTRIC 
COOPERATIVES FROM REGULATION UNDER THE FEDERAL 
POWER ACT. THE PAST ADMINISTRATIVE PRACTICE AND 
FINDINGS BY THE COMMISSION THAT INTERSTATE GENER- 
ATION AND TRANSMISSION COOPERATIVES OWN AND 
OPERATE JURISDICTIONAL FACILITIES AS “PUBLIC UTIL- 
ITIES” AND CONGRESSIONAL ACQUIESCENCE IN SUCH 
PRACTICE AND FINDINGS CONSTITUTE A SUFFICIENT 
BASIS FOR THE EXERCISE OF JURISDICTION IN THESE 
PROCEEDINGS. 


The Petitioners submit that the Respondent Commission 
erred in failing to give adequate weight and consideration 
to the past administrative practice and findings by the 
Commission that rural electric cooperatives owning and 


operating jurisdictional facilities (interstate generation 
and transmission cooperatives) are ‘‘public utilities’? under 
the Federal Power Act. 


In this regard, the General Counsel of the Commission 
in his memorandum of May 20, 1963,” pointed out that, for 
eleven years following the enactment of the Federal Power 
Act, there was no formal assertion or rejection of jurisdic- 
tion over cooperatives by the Federal Power Commission. 
However, commencing in 1947,” the Commission, in a series 
of proceedings, has made uniform findings for almost twenty 
years that rural electric cooperatives are ‘‘public utilities’’ 
under the Federal Power Act.”’ In one such case, such a 


4% Supra, note 26, 
® Ark-La Electric Coupa, Inc, & FPC 1037 (1947), 
a See og, & FPO 869 (1949), 9 FPC 1298 (1950), 10 FPO 864 (1951), 


1) FRE 1542 01952), 14 FRO 941 01955), 15 FPO 1139 (1956), 17 FRO 578 
(1957), 24 FRC 361 (1960) and 27 FRC gee (1962). 
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finding was made in the course of rejecting a motion to 
dismiss for lack of jurisdiction over cooperatives.” 


In the early stages of the Dairyland proceeding,” the 
Commission itself commented on its past administrative 
practice :** 

...in light of the numerous comments stating that the 
Commission has not regulated cooperatives in the past, 
it is appropriate that we clarify the statement in our 
order of July 22, 1963, that Associated Electric Co- 
operative, Ine. and several other cooperatives are 
‘public utilities.’ ”” 

The Commission was referring to the undisputed fact 
that in numerous proceedings we have made express 
findings that certain cooperatives were public utilities 
within the meaning of the Federal Power Act. [Cita- 
tions ] 


Petitioners make no contention that the past administra- 
tive practice of the Commission is binding and irrevocable. 
It is well settled, however, that the practical interpretation 


of a statute by the agency charged with its administration 
or enforcement is entitled to the highest respect and, though 
not controlling, if acted upon for a number of years, should 
not be disturbed except for very cogent and persuasive 


reasons.” 


This canon of statutory construction has frequently been 
applied in cases involving the past administrative practice 
or statutory interpretation by the Federal Power Com- 


mission." 


92 Black Hills Power & Light Co, and Rushmore @ § T Electric Cooperatives, 
Ine, 10 PPC 864 (1951), 
93 Dairyland Power Cooperative, ct al., Docket No. F-71138. 
4 Seo Order Permitting Intervention and Preseribing Revised Procedure, 
October 14, 1963, 
vs See Annotations; Administrative or Practical Construction of Statute 
na Precedent. for Judicial Construction, 84 L. Ed. 28 and 73 l.. Ed, 322 and 
authorities cited therein, 
96 Seo, eg., Sunray Mid-Continent Oil Co. v. Federal Power Commission, 364 
)= Federal Power Commission Vv. Panhandle Eastern Pipe Line 
\. Federal Power Commission, 
S. O28: Mississippi Talley Gas 
SS (Sth ¢ 1961): Amerada 
572 (1th Cir, 1961), 
cert, den, & 
mission, 232 
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The Commission's consistent practice since 1947 of 
treating cooperatives as ‘*publie utilities’? is particularly 
significant in the context of this case since this practice 
has been left undisturbed by Congress notwithstanding 
repeated attempts to amend the Act to exempt cooper- 


atives.”* 


In this regard, Petitioners submit that the Commission 
erred in failing to take into consideration the acquiescence 
of Congress in the Commission's twenty-year policy and 
practice of ascribing ** public utility’’ status to cooperatives 
under the Act. It must be assumed that Congress has been 
aware of the Commission's practice and interpretation of 
the Act since 1947. Until the introduction of legislation 
in the 88th, 89th and 90th Congress, no serious attempt was 
made to correct or change the Commission's practice of 
ascribing ‘‘public utility’? status to cooperatives. Each 
such effort to amend the Act to exclude cooperatives has 
been unsuccessful. 


The impetus for the introduction of legislative proposals 
to exempt cooperatives was, in part, the Commission’s 
order of July 22, 1963, in Dairyland, et al., supra, in which 
the Commission ordered Dairyland Power Cooperative and 
other cooperatives to comply with Act as ‘‘public utilities’’ 
by filing wholesale rate schedules, original cost statements 
and accounting entries. 


These legislative proposals were the subject of full hear- 
ings and remained under consideration through three con- 
secutive sessions of Congress during which time the Com- 
mission appropriately withheld further action in Dairy- 
land and refrained from asserting jurisdiction over similar 
electric systems. 


Petitioners submit that nothing presented in the hearings 
on these recent legislative proposals would justify a re- 
wt Compare the sitnationa presented in Signal OW g& Gar Co, v. Feerral 


Power Commiamon, mupra, and Panhandle Eastern Pipeline Co, vy. Federal 
Porcer Commiaman, mipra, with the present ease, 


9 See 8, 2028 and 8. 3038 (88th Cong.) ; 8. 457 and 8. 1459 (89th Cong.) ; 
and, 8. 1265 (90th Cong.). 
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versal of the Commission's policy and practice. The hear- 
ings and statements made before the Committees are bar- 
ren of any new or conclusive evidence of a Congressional 
intent to exempt cooperatives from regulation under the 
present Act. Indeed, these hearings and the record in the 
present proceeding convincingly demonstrate the need and 
desirability of such regulation by the Commission. This 
need is acknowledged by every member of the Commission 
in its decision in these proceedings. 


The Commission’s policy position on these legislative 
proposals is highly relevant here. In its report on S. 
1459," the Commission restated its position regarding 
G & T cooperatives: 


_.. the so-called G & T cooperatives, serve investor- 
owned and municipal electric systems, as well as dis- 
tribution cooperatives. Their operations bring them 
into interstate power pools and interchanges. We do 
not believe that it has been demonstrated that Federal 
law should not provide for Commission regulation 


of such operations or that Commission regulation 
would retard the program of the REA.’ 


After full deliberation, hearings and debates, the Con- 
gress failed to extend any specific exemption to coopera- 


© 89th Cong., April 20, 1965. 


100 See Hearings before the Senate Subcommittee on Commerce, April 2° and 
23, 1965, p. 9 See also Statement of Lee C. White, Chairman, Federal Power 
Commission on 8S. 1365, Hearings before the Senate Committee on Commeree, 
June 6, 1967, wherein he commented that: 

Refore concluding T should also mention that S. 1365 proposes to write 
into the Federal Power Act an exempton for cooperatives financed by the 
Rural Electrification Administration, While such legislation was sought 
by most of the cooperatives in the country during the S9th Congress, 
when the issue of FPC jurisdiction over co-ops was pending before the 
Commission in the Dairuland case, that issue was resolved by the Com- 
mission in its opinion holding that REA co-ops are now exempt from the 
Federal Power Commission's jurisdiction, That matter has been taken 
to the Court of Appeals in a related case and the Commission believes 
that no such legislation concerning jurisdiction over co-ops as is proposed 
in S. 1365 should be considered at this time, When logislation dealing 
with the subject is considered, the Commission unanimously believes that 
there should be appropriate Federal jurisdiction over generation and 
transmission cooperatives which transmit clectrie energy in interstate 
commerce, but that distribution cooperatives should be exempt from FPC 
regulations, 


+> 
tives or to change the definition of ‘public utility’? to 
exelude cooperatives from the definition of that term in 
the Act. 

The United States Court of Appeals for the Fifth Cir- 
eult, in dealing with a question of statutory construction 
oy the Federal Power Commission, has stated that: 

The Commission has believed that it should have the 
power which it has consistently held that it does not 
have. and bills which failed of enactment were intro- 
duced in Congress to confer the power upon it. 
[Citation] 

The interpretation by the Commission which is charged 
with the administration of the Act, together with the 
acguiescence of Congress in that interpretation, is to 
be given great weight. 


In Gas Service Co. v. Federal Power Commission,’ this 
Court, in construing Section +(e) of the Natural Gas Act,’ 
based its decision, in part, upon the consistent construction 
of that provision by the Commission: 


Our interpretation of Section 4(e) is buttressed by 
the fact that, since the beginning, the Commission’s 
consistent construction has been that the section does 
not grant authority to require a bond and refunding 
procedure before permitting a change in industrial 
rates to become effective: and by the further fact that 
the Commission thinks it should have that power and 
has unsuccessfully requested Congress to confer it.!* 


And, in Panhandle Eastern Pipe Line Co. v. Federal 
Power Commission. the exercise of jurisdiction by the 
Commission was upheld where the Commission had con- 
sistently asserted such authority and: 


l Mumanpp Valley Gara Co, ¥. Federal Power Commiasion, 294 F. 2d 588, 


(3th Cir, 1961), citing United Staten v. Bergh, 352 US, 40. 

1972 252 FL 24 496 (CLA.D.C. 1969). 

10% 52 Stat. 821, as amended. 15 U.S.C.A., sec. 717 et seq. 

194 262 F. 2d at 499. 

10% 239 FB 2h 467 (2d Cir, 1956), cert, den, 352 US. $91. See also Signal 


On & Gara Co, ¥. Federal Power Commiamom, 238 F.2d 771 (3d Cir, 1956), 
cart, den., 253 US. 923. 
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_. where, with the Commission’s position of record, 
Congress amended the Act, as it did, without changing 
that part of it so construed, implied approval of that 
interpretation is strongly evidenced.” 


In view of the Commission’s previous position of record, 
taken both in its administrative decisions since 1947 and in 
its reports and statements to Congress, Petitioners submit 
that the Commission unnecessarily and erroneously aban- 
doned its effort to provide full or even partial regulation 
of REA financed generation and transmission cooperatives 
under the present Act. The abandonment of such juris- 
diction and authority, on the assumption and hope that 
Congress may someday provide for federal regulation and 
protection of rural electric cooperatives in more clear and 
unmistakable terms, does not serve the public interest well. 
The need for such regulation and protection is immediate 
and nowhere more apparent than in the context of the 
present case. 


CONCLUSION 


For each of the foregoing reasons, Petitioners submit 
that the Commission's decision and order in these proceed- 
ings should be reversed and the cause remanded to the 
Commission with instructions to assert and assume jurisdic- 
tion in the premises over Colorado-Ute Electric Associa- 
tion, Inc. as a “public utility’? under applicable provisions 
of the Federal Power Act. 


Respectfully submitted, 


Wauiace L. Duncan 
Srerurn A. WEST 
Jennings, Strouss, Salmon 
& Trask 
1700 Pennsylvania Avenue 
Washington, D .C. 
Attorneys for Petitioners 


106 232 F, 2d at 471. 
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APPENDIX 


STATUTES AND REGULATIONS 


L Relevant Sections of the Federal Water Power Act. Ap- 
proved June 10, 1920 (41 Stat. 1063, as Amended 16 U.S.C. 
791 et seq.) and the Federal Power Act, Approved August 
26, 1935 (49 Stat. 838, 16 U.S.C., Secs. 791a-825r) 


Section 3. The words defined in this section shall have 
the following meanings for purposes of this Act, to wit: 


* * * 


(3) ‘‘corporation’? means any corporation, joint-stock 
company, partnership, association, business trust, organ- 
ized group of persons, whether incorporated or not, or a 
receiver or receivers, trustee or trustees of any of the 
foregoing. It shall not include ‘‘municipalities’’ as here- 
inafter defined: 


* * a 
(4) ‘‘person’’ means an individual or a corporation; 
[41 Stat. 1063, as amended, 16 U.S.C., sec. 796 (1958) ] 


Section 201. (a) It is hereby declared that the business 
of transmitting and selling electric energy for ultimate 
distribution to the public is affected with a public interest, 
and that Federal regulation of matters relating to genera- 
tion to the extent provided in this Part and the Part next 
following and of that part of such business which consists 
of the transmission of electric energy in interstate com- 
merce and the sale of such energy at wholesale in interstate 
commerce is necessary in the public interest, such Federal 
regulation, however, to extend only to those matters which 
are not subject to regulation by the States. 


(b) The provisions of this Part shall apply to the trans- 
mission of electric energy in interstate commerce and to 
the sale of electric energy at wholesale in interstate com- 
merce, but shall not apply to any other sale of electric 
energy or deprive a State or State commission of its lawful 
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authority now exercised over the export tation of hydro- 
electrie energy which is transmitted across a State line. 
he Commission shall have jurisdiction over all facilities 
for such transmission or sale of electric energy, but shall 
not have jurisdiction, except as specifically provided in this 
Part and the Part next following, over facilities used for 
the generation of electric energy or over facilities used in 
loeal distribution or only for the transmission of electric 
energy in intrastate commerce, or over facilities for the 
transmission of electrie energy consumed wholly by the 
ransmitter. 


(ce) For the purpose of this Part, electric energy shall be 
held to be transmitted in interstate commerce if trans- 
mitted from a State and consumed at any point outside 
thereof; but only insofar as such transmission takes place 
within the United States. 


ad) The term ‘‘sale of electric energy at wholesale”’ 
when used in this Part means a sale of electric energy to 
any person for resale. 


(e) The term ‘‘public utility’? when used in this Part 
or in the Part next following means any person who owns 
or operates facilities subject to the jurisdiction of the 
Commission under this Part. 


(f) No provision in this Part shall apply to, or be 
deemed to include, the United States, a State or any polit- 
ical subdivision of a State, or any agency, authority, or 
instrumentality of any one or more of the foregoing, or any 
corporation which is wholly owned, directly or indirectly, 
by any one or more of the foregoing, or any officer, agent, 
or employee of any of the foregoing acting as such in the 
course of his official duty, unless such provision makes 
specific reference thereto. [49 Stat. 847, 16 U.S.C. 824] 


Secrios 202. [As amended August 7, 1953.) (a) For the 
purpose of assuring an abundant supply of electric energy 


», 
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throughout the United States with the greatest possible 
economy and with regard to the proper utilization and con- 
servation of natural resources, the Commission is empow- 
ered and directed to divide the country into regional dis- 
tricts for the voluntary interconnection and coordination 
of facilities for the generation, transmission, and sale of 
electric energy, and it may at any time thereafter, upon 
‘ts own motion or upon application, make such modifica- 
tions thereof as in its judgment will promote the public 
interest. Each such district shall embrace an area which, 
in the judgment of the Commission, can economically be 
served by such interconnected and coordinated electric 
facilities. It shall be the duty of the Commission to pro- 
mote and encourage such interconnection and coordination 
within each such district and between such districts. Be- 
fore establishing any such district and fixing or modifying 
the boundaries thereof the Commission shall give notice to 
the State commission of each State situated wholly or in 
part within such district, and shall afford each such State 
commission reasonable opportunity to present its views and 
recommendations, and shall receive and consider such views 
and recommendations. 


(b) Whenever the Commission, upon application of any 
State commission or of any person engaged in the trans- 
mission or sale of electric energy, and after notice to each 
State commission and public utility affected and after 
opportunity for hearing, finds such action necessary or ap- 
propriate in the public interest it may by order direct a 
public utility (if the Commission finds that no undue bur- 
den will be placed upon such public utility thereby) to 
establish physical connection of its transmission facilities 
with the facilities of one or more other persons engaged 
in the transmission or sale of electric energy, to sell energy 
to or exchange energy with such persons: Provided, That 
the Commission shall have no authority to compel the en- 
largement of generating facilities for such purposes, nor 
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to compel such public utility to sell or exchange energy 
when to do so would impair its ability to render adequate 
service to its customers. The Commission may prescribe 

e@ terms and conditions of the arrangement to be made 
yerween the persons affected by any such order, including 


(ec) During the continuance of any war in which the 
United States is engaged, or whenever the Commission 
determines that an emergency exists by reason of a sudden 
inerease In the demand for electric energy, or a shortage 
of eleetric energy or of facilities for the generation or 
transmission of electric energy, or of fuel or water for 
generating facilities, or other causes, the Commission shall 
have authority, elther upon its own motion or upon com- 
plaint, with or without notice, hearing, or report, to require 
by order such temporary connections of facilities and such 
generation, delivery, interchange, or transmission of elec- 
tric energy as in its Judgment will best meet the emergency 
and serve the public interest. If the parties affected by 
such order fail to agree upon the terms of any arrange- 
ment between them in carrying out such order, the Com- 
mission, after hearing held either before or after such 
order takes effect, may prescribe by supplemental order 
such terms as it finds to be just and reasonable, including 
the compensation or reimbursement which should be paid 
to or by any such party. 


(a) During the continuance of any emergency requiring 
immediate action, any person engaged in the transmission 


or sale of electric energy and not otherwise subject to the 


jurisdiction of the Commission may make such temporary 
connections with any public utility subject to the jurisdic- 
tion of the Commission or may construct such temporary 
facilities for the transmission of electric energy in inter- 
state commerce as may be necessary or appropriate to meet 


such emergency, and shall not become subject to the juris- 
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diction of the Commission by reason of such temporary 
connection or temporary construction: Provided, That such 
temporary connection shall be discontinued or such tem- 
porary construction removed or otherwise disposed of upon 
the termination of such emergency: Provided further, That 
upon approval of the Commission permanent connections 
for emergency use only may be made hereunder. 

[49 Stat. $48, 67 Stat. 461, 16 U.S.C., sec. 824a] 

* * * 

Section 205. (a) All rates and charges made, demanded, 
or received by any public utility for or in connection with 
the transmission or sale of electric energy subject to the 
jurisdiction of the Commission, and all rules and regula- 
tions affecting or pertaining to such rates or charges shall 
be just and reasonable, and any such rate or charge that 
is not just and reasonable is hereby declared to be unlawful. 

(b) No public utility shall, with respect to any trans- 
mission or sale subject to the jurisdiction of the Commis- 
sion, (1) make or grant any undue preference or advantage 
to any person or subject any person to any undue prejudice 
or disadvantage, or (2) maintain any unreasonable differ- 
ence in rates, charges, service, facilities, or in any other 
respect, cither as between localities or as between classes 
of service. 

(ec) Under such rules and regulations as the Commission 
may prescribe, every public utility shall file with the Com- 
mission, within such time and in such form as the Com- 
mission may designate, and shall keep open in convenient 
form and place for public inspection schedules showing all 
rates and charges for any transmission or sale subject to 
the jurisdiction of the Commission, and the classifications, 
practices, and regulations affecting such rates and charges, 
together with all contracts which in any manner affect or 
relate to such rates, charges, classifications, and services. 


(a) Unless the Commission otherwise orders, no change 
shall be made by any public utility in any such rate, charge, 
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classification, or service, or in any rule, regulation, or con- 
tract relating thereto, except after thirty days’ notice to 
the Commission and to the public. Such notice shall be 
given by fling with the Commission and keeping open for 
public inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules then in 
force and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and 
published. 


(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint or 
upon its own initiative without complaint, at once, and, 
if it so orders, without answer or formal pleading by 
the public utility, but upon reasonable notice, to enter 


upon a hearing concerning the lawfulness of such rate, 
charge, classification, or service; and, pending such hear- 
ing and the decision thereon, the Commission, upon fil- 
ing with such schedules and delivering to the public util- 
ity affected thereby a statement in writing of its reasons 
for such suspension, may suspend the operation of such 
schedule and defer the use of such rate, charge, classi- 
fication, or service, but not for a longer period than five 
months beyond the time when it would otherwise go into 
effect: and after full hearings, either completed before 
or after the rate, charge, classification, or service goes 
into effect, the Commission may make such orders with 
reference thereto as would be proper in a proceeding 
initiated after it had become effective. If the proceed- 
ing has not been concluded and an order made at the 
expiration of such five months, the proposed change of 
rate, charge, classification, or service shall go into effect 
at the end of such period, but in case of a proposed in- 
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creased rate or charge, the Commission may by order 
require the interested public utility or public utilities to 
keep accurate account in detail of all amounts received 
by reason of such increase, specifying by whom and in 
whose behalf such amounts are paid, and upon comple- 
tion of the hearing and decision may by further order 
require such public utility or publie utilities to refund, 
with interest, to the persons in whose behalf such amounts 
were paid, such portion of such increased rates or charges 
as by its decision shall be found not justified. At any 
hearing involving a rate or charge sought to be increased, 
the burden of proof to show that the increased rate or 
charge is just and reasonable shall be upon the public 
utility, and the Commission shall give to the hearing and 
decision of such questions preference over other ques- 
tions pending before it and decide the same as speedily 
as possible. [49 Stat. 851, 16 U.S.C. $244] 


* * * 


Srction 206. (a) Whenever the Commission, after a hear- 
ing had upon its own motion or upon complaint, shall 
find that any rate, charge, or classification, demanded, 
observed, charged, or collected by any public utility for 
any transmission or sale subject to the jurisdiction of 
the Commission, or that any rule, regulation, practice, 
or contract affecting such rate, charge, or classification 
is unjust, unreasonable, unduly discriminatory or prefer- 
ential, the Commission shall determine the just and rea- 
sonable rate, charge, classification, rule, regulation, prac- 
tice, or contract to be thereafter observed and in force, 
and shall fix the same by order. 


(b) The Commission upon its own motion, or upon 
the request of any State commission whenever it can do 
so without prejudice to the efficient and proper conduct 
of its affairs, may investigate and determine the cost of 
the production or transmission of clectrie energy by means 


of facilities under the jurisdiction of the Commission 


Sa 


authority to es- 
[49 
SCL S2te] 
° . e 
setion DOT. Whenever the Commission, upon complaint 
commission, after notice to each State com- 
ission and publie utility atfected and after opportunity 


is inadequate or insufficient, the Commis- 

determine the proper, adequate, or sufficient 

service to be furnished, and shall fix the same by its 
order, rule, or regulation: Provided, That the Commis- 
ston shall have no authority to compel the enlargement 
of generating facilities for such purposes, nor to compel 
the public utility to sell or exchange energy when to do 
so would impair its ability to render adequate service 

customers. [49 Stat. 853, 16 U.S.C. $24f] 


° * . 


trios 306. Complaints. Any person, State, munici- 


y. or State commission complaining of anything done 


isions of this Act may apply 
Commission by petition which shall briefly state 
acts, Whereupon a statement of the complaint thus 
made shall be forwarded by the Commission to such licensee 
or public utility, who shall be called upon to satisfy the 
complaint or to answer the same in writing within a rea- 
sonable time to be specified by the Commission. If such 
licensee or public utility shall not satisfy the complaint 
within the time specified or there shall appear to be any 
reasonable ground for investigating such complaint, it 
shall be the duty of the Commission to investigate the 
matters complained of in such manner and by such means 
as it shall find proper. [49 Stat. 856, 16 U.S.C. 8250] 
° ° . 
Section 307. Investigations by Commission; Attendance 
of Witnesses; Depositions (a) The Commission may in- 
vestigate any facts, conditions, practices, or matters which 
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it may find necessary or proper in order to determine 
whether any person has violated or is about to violate 
any provision of this Act or any rule, regulation, or order 
thereunder, or to aid in the enforcement of the provisions 
of this Act or in prescribing rules or regulations there- 
under, or in obtaining information to serve as a basis 
for recommending further legislation concerning the mat- 
ters to which this Act relates. The Commission may permit 
any person to file with it a statement in writing under 
oath or otherwise, as it shall determine, as to any or all 
facts and circumstances concerning a matter which may be 
the subject of investigation. The Commission, in its discre- 
tion, may publish or make available to State commissions 
information concerning any such subject. 
*# @ 

Section 309. Administrative Powers of Commission; 
Rules, Regulations, and Orders. The Commission shall 
have power to perform any and all acts, and to prescribe, 
issue, make, amend, and rescind such orders, rules, and 
regulations as it may find necessary or appropriate to 
carry out the provisions of this Act. Among other things, 
such rules and regulations may define accounting, techni- 
eal, and trade terms used in this Act: and may prescribe 
the form or forms of all statements, declarations, appli- 
cations, and reports to be filed with the Commission, the 
information which they shall contain, and the time within 
which they shall be filed. Unless a different date is speci- 
fied therein, rules and regulations of the Commission 
shall be effective thirty days after publication in the man- 
ner which the Commission shall prescribe. Orders of 
the Commission shall be effective on the date and in the 
manner which the Commission shall prescribe. For the 
purposes of its rules and regulations, the Commission 
may classify persons and matters within its jurisdiction 
and prescribe different requirements for different classes 
of persons or matters. All rules and regulations of the 
Commission shall be filed with its seeretary and shall be 
kept open in convenient form for public inspection and 
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examination during reasonable business hours. [49 Stat. 
Sok. 16 U.S.C. 825h] 
ewe 

Section 311. Investigations Relating to Electric Energy. 
In order to secure information necessary or appropriate 
as a basis for recommending legislation, the Commission 
is authorized and directed to conduct investigations re- 
garding the generation, transmission, distribution, and 
sale of electric energy, however produced, throughout the 
United States and its possessions, whether or not other- 
wise subject to the jurisdiction of the Commission, in- 
cluding the generation, transmission, distribution, and sale 
of electric energy by any agency, authority, or instru- 
mentality of the United States, or of any State or munici- 
pality or other political subdivision of a State. It shall, 
so far as practicable, secure and keep current informa- 
tion regarding the ownership, operation, management, and 
control of all facilities for such generation, transmission, 
distribution, and sale; the capacity and output thereof and 
the relationship between the two; the cost of generation, 
transmission, and distribution; the rates, charges, and con- 
tracts in respect of the sale of electric energy and its 
service to residential, rural, commercial, and industrial 
consumers and other purchasers by private and public 
agencies: and the relation of any or all such facts to 
the development of navigation, industry, commerce, and 
the national defense. The Commission shall report to 
Congress the results of investigations made under author- 
ity of this section. [49 Stat. 859, 16 U.S.C. 825)] 


Section 313. Rehearings; Court Review of Orders, 
(a) Any person, State, municipality, or State commission 
aggrieved by an order issued by the Commission in a 
proceeding under this Act to which such person, State, 


municipality, or State commission is a party may apply 
for a rehearing within thirty days after the issuance 
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of such order. The application for rehearing shall set 
forth specifically the ground or grounds upon which such 
application is based. Upon such application the Com- 
mission shall have power to grant or deny rehearing or 
to abrogate or modify its order without further hearing. 
Unless the Commission acts upon the application for re- 
hearing within thirty days after it is filed, such application 
may be deemed to have been denied. No proceeding to 
review any orders of the Commission shall be brought by 
any person unless such person shall have made application 
to the Commission for a rehearing thereon. Until the 
record in a proceeding shall have been filed in a court 
of appeals, as provided in subsection (b), the Commission 
may at any time, upon reasonable notice and in such 
manner as it shall deem proper, modify or set aside, 
in whole or in part, any finding or order made or issued 
by it under the provisions of this act. 


(b) Any party to a proceeding under this Act ag- 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
Cireuit Court of Appeals of the United States for any 
circuit wherein the licensee or public utility to which the 
order relates is located or has its principal place of busi- 
ness, or in the United States Court of Appeals for the 
District of Columbia, by filing in such court, within sixty 
days after the order of the Commission upon the applica- 
tion for rehearing, a written petition praying that the 
order of the Commission be modified or set aside in whole 
or in part. A copy of such petition shall forthwith be 
transmitted by the clerk of the court to any member of 
the Commission and thereupon the Commission shall file 
with the court the record upon which the order com- 
plained of was entered, as provided in section 2112 of 
title 28, United States Code. Upon the filing of such 
petition such court shall have jurisdiction, which upon 
the filing of the record with it shall be exclusive, to af- 
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firm, modify, or set aside such order in whole or in part. 
No objection to the order of the Commission shall be 
considered by the court unless such objection shall have 
been urged before the Commission in the application for 
rehearing unless there is reasonable ground for failure 
so to do. The finding of the Commission as to the facts, 
if supported by substantial evidence, shall be conclusive. 
If any party shall apply to the court for leave to adduce 
additional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and 
that there were reasonable grounds for failure to ad- 
duce such evidence in the proceedings before the Com- 
mission, the court may order such additional evidence 
to be taken before the Commission and to be adduced 
upon the hearing in such a manner and upon such terms 
and conditions as to the court may seem proper. The 
Commission may modify its findings as to the facts by 
reason of the additional evidence so taken, and it shall 
file with the court such modified or new findings which, 
if supported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and 
decree of the court, affirming, modifying, or setting aside, 
in whole or in part, any such order of the Commission, 
shall be final, subject to review by the Supreme Court 
of the United States upon certiorari or certification as 
provided in sections 239 and 240 of the Judicial Code, as 
amended (U.S.C., title 28, secs. 346 and 347). 


(c) The filing of an application for rehearing under 
subsection (a) shall not, unless specifically ordered by 
the Commission, operate as a stay of the Commission’s 
order. The commencement of proceedings under sub- 
section (b) of this section shall not, unless specifically 
ordered by the court, operate as a stay of the Commis- 
sion’s order. [49 Stat. $60, 16 U.S.C. 8251] 


Seerion B14. Enforcement of act, regulations and 
orders. (a) Whenever it shall appear to the Commis- 
sion that any person is engaged or about to engage in any 
acts or practices which constitute or will constitute a vio- 
lation of the provisions of this Act, or of any rule, regu- 
lation, or order thereunder, it may in its diseretion bring 
an action in the proper District Court of the United 
States, the Supreme Court of the District of Columbia, 
or the United States courts of any Territory or other 
place subject to the jurisdiction of the United States, to 
enjoin such acts or practices and to enforce compliance 
with this Act or any rule, regulation, or order there- 
under, and upon a proper showing a permanent or tempo- 
rary injunction or decree or restraining order shall be 
granted without bond. The Commission may transmit 
such evidence as may be available concerning such acts 
or practices to the Attorney General, who, in his dis- 
cretion, may institute the necessary criminal proceedings 
under this Act. 


(b) Upon application of the Commission the district 
courts of the United States, the Supreme Court of the 
District of Columbia, and the United States courts of 
any Territory or other place subject to the jurisdiction 
of the United States shall have jurisdiction to issue writs 
of mandamus commanding any person to comply with 
the provisions of this Act or any rule, regulation, or 
order of the Commission thereunder. 


(c) The Commission may employ such attorneys as 
it finds necessary for proper legal aid and service of the 
Commission or its members in the conduct of their work, 
or for proper representation of the public interests in 
investigations made by it or cases or proceedings pending 
before it, whether at the Commission's own instance or upon 
complaint, or to appear for or represent the Commission 
in any case in court; and the expenses of such employment 
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shall be paid out of the appropriation for the Commission. 
149 Stat. S61, 49 Stat. 1921; 16 U.S.C. 825m] 
. . . 
Seetiox BL. General forfeiture proviston; venue. 


(a) Any licensee or public utility which willfully fails, 
within the time prescribed by the Commission, to comply 
with any order of the Commission, to file any report re- 
quired under this Act or any rule or regulation of the 
Commission thereunder, to submit any information or 
document required by the Commission in the course of an 
investigation conducted under this Act, or to appear by an 
officer or agent at any hearing or investigation in response 
to a subpena issued under this Act, shall forfeit to the 
United States an amount not exceeding $1,000 to be fixed 
by the Commission after notice and opportunity for hear- 
ing. The imposition or payment of any such forfeiture 
shall not bar or affect any penalty prescribed in this Act 
but such forfeiture shall be in addition to any such penalty. 


(b) The forfeitures provided for in this Act shall be 
payable into the Treasury of the United States and shall 
be recoverable in a civil suit in the name of the United 
States, brought in the district where the person is an in- 
habitant or has his principal place of business, or if a 
licensee or public utility, in any district in which such 
licensee or public utility transacts business. It shall be 
the duty of the various district attorneys, under the direc- 
tion of the Attorney General of the United States, to prose- 
cute for the recovery of forfeitures under this Act. The 
costs and expenses of such prosecution shall be paid from 
the appropriations for the expenses of the courts of the 
United States. [49 Stat. 861; 16 U.S.C. 825n] 

a ° * 


Section 316. General penalties, 


(a) Any person who willfully and knowingly does or 
causes or suffers to be done any act, matter, or thing in 
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this Act prohibited or declared to be unlawful, or who will- 
fully and knowingly omits or fails to do any act, matter, or 
thing in this Act required to be done, or willfully and 
knowingly causes or suffers such omission or failure, shall, 
upon conviction thereof, be punished by a fine of not more 
than $5,000 or by imprisonment for not more than two 
years, or both. 


(b) Any person who willfully and knowingly violates any 
rule, regulation, restriction, condition, or order made or 
imposed by the Commission under authority of this Act, or 
any rule or regulation imposed by the Secretary of the 
Army under authority of Part I of this Act shall, in addi- 
tion to any other penalties provided by law, be punished 
upon conviction thereof by a fine of not exceeding $500 for 
each and every day during which such offense occurs. 
[49 Stat. $62; 16 U.S.C. $250] 


. * ° 


Section 317. Jurisdiction of Offenses; Enforcement of 


Liabilities and Duties. 


The District Courts of the United States, the Supreme 
Court of the District of Columbia, and the United States 
courts of any Territory or other place subject to the juris- 
diction of the United States shall have exclusive jurisdic- 
tion of violations of this Act or the rules, regulations, and 
orders thereunder, and of all suits in equity and actions 
at law brought to enforce any liability or duty created by, 
or to enjoin any violation of, this Act or any rule, regula- 
tion, or order thereunder. Any criminal proceeding shall 
be brought in the district wherein any act or transaction 
constituting the violation occurred. Any suit or action to 
enforce any liability or duty ereated by, or to enjoin any 
violation of, this Act or any rule, regulation, or order there- 
under may be brought in any such district or in the district 
wherein the defendant is an inhabitant, and process in 
such cases may be served wherever the defendant may be 
found. Judgments and decrees so rendered shall be sub- 
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Jeet to review as provided in phar 128 and 240 of the 
Judicial Code, as amended (U.S.C. title 28, sees, 225 and 
347). No costs shall be oe moans the Commission 
in any judicial proceeding by or against the Commission 
under this Act. [49 Stat. 862, 49 Stat. 1921; 16 U.S.c. 
S25p] 
. * . 
Il. Relevant Sections of the Rural Electrification Act, Ap- 
proved May 20. 1996 (49 Stat. 1365. as Amended. 7 U.S.C., 
Secs. 901-915) 


Section 904. 


The Administrator is authorized and empowered, from 
the sums hereinbefore authorized, to make loans for rural 
! tion to persons, corporations, States, Territories, 
and subdivisions and agencies thereof, municipalities, 
* utility districts and cooperative, nonprofit, or 
ed-dividend associations, organized under the laws of 

- State or Territory of the United States, for the pur- 


pose of financing the construction and operation of gen- 

g plants, electric transmission and distribution lines 
or systems for the furnishing of electric energy to persons 
in rural areas who are not receiving central station service, 
and loans, from funds available under the provisions of 
sections 903(d) and 903(e) of this title but without regard 
to the 25 per centum limitation therein contained, to coop- 
erative associations and municipalities for the purpose of 
enabling said cooperative associations and municipalities 
to the extent that such indebtedness was incurred with 
respect to electric transmission and distribution lines or 
systems or portions thereof serving persons in rural areas, 
to discharge or refinance long-term debts owed by them to 
the Tennessee Valley Authority on account of loans made 
for credit extended under the terms of the Tennessee Val- 
ley Authority Act of 19233, as amended: Provided, That 
the Administrator, in making such loans, shall give prefer- 
ence to States, Territories, and subdivisions and agencies 
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thereof, municipalities, peoples’ utility districts, and co- 
operative, nonprofit, or limited-dividend associations, the 
projects of which comply with the requirements of this 
chapter. Such loans shall be on such terms and conditions 
relating to the expenditure of the moneys loaned and the 
security therefor as the Administrator shall determine and 
may be made payable in whole or in part out of the in- 
come: Provided, further, That all such loans shall be self- 
liquidating within a period of not to exceed thirty-five 
years, and shall bear interest at the rate of 2 per centum 
per annum; interest rates on the unmatured and unpaid 
balance of any loans made pursuant to this section prior 
to September 21, 1944, shall be adjusted to 2 per centum 
per annum, and the maturity date of any such loans may 
be readjusted to occur at a date not beyond thirty-five 
years from the date of such loan: And provided further, 
That no loan for the construction, operation, or enlarge- 
ment of any generating plant shall be made unless the 
consent of the State authority having jurisdiction in the 
premises is first obtained. Loans under this section and 
section 905 of this title shall not be made unless the Ad- 
ministrator finds and certifies that in his judgment the 
security therefor is reasonably adequate and such loan will 
be repaid within the time agreed. 


[49 Stat. 1365, as amended, 7 U.S.C., sec. 904] 


III. Regulations Under the Federal Power Act in Effect 
March 31, 1964 


Section 35.1. Application; obligation to file rate sched- 
ules. 


(a) Every public utility shall file with the Commission 
and post, in conformity with the requirements of this part, 
full and complete rate schedules, as defined in § 35.2(b), 
clearly and specifically setting forth all rates and charges 
for any transmission or sale of electric energy subject to 
the jurisdiction of this Commission, the classifications, 


practices, rules and regulations affecting such rates and 
charges and all contracts which in any manner affect or 
relate to such rates, charges, Classifications, services, rules, 
regulations or practices, as required by section 205(¢) of 
the Federal Power Act (49 Stat. 851; 16 U.S.C. S24d(c)). 
Where two or more public utilities are parties to the same 
rate schedule, each public utility transmitting or selling 
electric energy subject to the jurisdiction of this Commis- 
sion shall post and file such rate schedule, or the rate sched- 
ule may be filed by one such public utility and all other 
parties having an obligation to file may post and file a 
certificate of concurrence on the form indicated in § 131.52 
of this chapter: Provided, however, In cases where two or 
more public utilities are required to file rate schedules or 
certificates of concurrence such public utilities may au- 
thorize a designated representative to file upon behalf of 
all parties if upon written request such parties have been 
granted Commission authorization therefor. 


(b) A rate schedule applicable to a transmission or sale 
of electric energy, other than that which proposes to super- 
sede, supplement, cancel or otherwise change the provisions 
of a rate schedule required to be on file with this Commis- 
sion, shall be filed as an initial rate in accordance with 
§ 35.12. 

(ce) A rate schedule applicable to a transmission or sale 
of electric energy which proposes to supersede, supplement, 
cancel or otherwise change any of the provisions of a rate 
schedule required to be on file with this Commission (such 
as providing for other or additional rates, charges, classi- 
fications or services, or rules, regulations, practices or 
contracts for a particular customer or customers) shall be 
filed as a change in rate in accordance with § 35.13, except 
Notices of Cancellation or Termination which shall be filed 
as a change in accordance with § 35.15. 


(d) No public utility shall, directly or indirectly, de- 
mand, charge, collect or receive any rate, charge or com- 
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pensation for or in connection with electric service subject 
to the jurisdiction of the Commission, or impose any classi- 
fication, practice, rule, regulation or contract with respect 
thereto, which is different from that provided in a rate 
schedule required to be on file with this Commission unless 
otherwise specifically provided by order of the Commission 
for good cause shown. 
* 


Sxction 35.2. Definitions. 


(a) Electric service. The term ‘‘electric service’’ as 
used herein shall mean the transmission of electric energy 
in interstate commerce or the sale of electric energy at 
wholesale for resale in interstate commerce, and may be 
comprised of various classes of capacity and energy sales 
and/or transmission services. ‘‘Electric service’? shall in- 
clude the utilization of facilities owned or operated by any 
public utility to effect any of the foregoing sales or services 
whether by leasing or other arrangements. As defined 
herein, ‘‘clectrie service”’ is without regard to the form of 
payment or compensation for the sales or services rendered 
whether by purchase and sale, interchange, exchange, wheel- 
ing charge, facilities charge, rental or otherwise. 


(b) Rate schedule. The term ‘“‘rate schedule’ as used 
herein shall mean a statement of (1) electric service as 
defined in paragraph (a) of this section, (2) rates and 
charges for or in connection with that service, and (3) all 
classifications, practices, rules, regulations or contracts 
which in any manner affect or relate to the aforementioned 
service, rates, and charges. This statement shall be in 
writing and may take the physical form of a contractual 
document, purchase or sale agreement, lease of facilities, 
tariff or other writing. Any oral agreement or understand- 
ing forming a part of such statement shall be reduced to 
writing and made a part thereof. 


(ce) Filing date. The term ‘filing date’? as used herein 
shall mean the date on which a rate schedule filing is com- 
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pleted by the receipt in the office of the Secretary of all 
supporting cost and other data required to be filed in com- 
pliance with the requirements of this part, unless such 
rate schedule is rejected as provided in $35.5. If the ma- 
terial submitted is found to be incomplete, the Secretary 
will so notify the filing utility within 30 days of the receipt 
of the submittal. 

(ad) Posting. The term ‘‘posting’’ as used herein shall 
mean, (1) keeping a copy of every rate schedule of a public 
utility as currently on file, or as tendered for filing, with 
the Commission open and available during regular business 
hours for public inspection in a convenient form and place 
at the public utility’s principal and district or division 
offices in the territory served, and (2) mailing to each pur- 
chaser under a rate schedule a copy of such rate schedule 
on the date it is sent to this Commission for filing. Posting 
shall include, in the event of the filing of increased rates or 
charges, the mailing to each purchaser under a rate sched- 
ule or schedules proposed to be changed and to each State 
Commission within whose jurisdiction such purchaser or 
purchasers distribute and sell electric energy at retail, a 
copy of the rate schedule showing such increased rates or 
charges, comparative billing data as required under this 
part, and, if requested by a purchaser or State Commis- 
sion, a copy of the supporting data required to be submitted 
to this Commission under this part. Upon direction of the 
Secretary, the public utility shall serve copies of rate sched- 
ules and supplementary data upon designated parties other 
than those specified herein. 


(e) Effective date. As used herein the ‘‘effective date”’ 
of a rate schedule shall mean the date on which a rate 
schedule filed and posted pursuant to the requirements of 
this part is permitted by the Commission to become effec- 
tive as a filed rate schedule. The effective date shall be 30 
days after the filing date, or such other date as may be 
specified by the Commission. 
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Section 35.3, Notice requirements. 


(a) All rate schedules or any part thereof shall be 
tendered for filing with the Conunission and posted not less 
than thirty days nor more than ninety days prior to the date 
on which the electric service is to commence and become 
effective under an initial rate schedule or the date on which 
the filing party proposes to make any change in electric 
service and/or rate, charge, classification, practice, rule, 
regulation or contract effective as a change in rate schedule, 
except as provided in paragraph (b) of this section, or un- 
less a different period of time is permitted by the Commis- 
sion. Nothing herein shall be construed as in any way 
precluding a public utility from entering into agreements 
which, under this section, may not be filed at the time 
of execution thereof by reason of the aforementioned 
30 to 90 day prior filing requirements. The proposed 
effective date of any rate schedule filing having a “<fil- 
ing date’? in accordance with § 35.2(c) may be deferred 


at the written request of the filing public utility submitted 
to the Seeretary prior to its acceptance by the Commission. 


(b) Rate schedules predicated on the construction of 
facilities may be tendered for filing and posted no more 
than 90 days prior to the date set by the parties for the 
contract to go into effect. 


The Commission, upon request and for good cause shown, 
may permit a rate schedule or part thereof to be tendered 
for filing and posted more than 90 days before it is to 


become effective. 
*. * * 


Section 35.4. Permission to become effective is not 
approval. 


The fact that the Commission permits a rate schedule or 
any part thereof or any notice of cancellation to become 
effective shall not constitute approval by the Commission 
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of such rate schedule or part thereof or notice of cancella- 
tion. 


° ° ° 
Section 35.11. Waiver of notice requirement. 


Upon application and for good cause shown, the Commis- 
sion may, by order, provide that a rate schedule, or part 
thereof, shall be effective as of a date prior to the date of 
filing or prior to the date the rate schedule would become 
etfective in accordance with these rules. Application for 
waiver of the prior notice requirement shall show (a) how 
and the extent to which the filing public utility and pur- 
chaser(s) under such rate schedule, or part thereof, would 
be atfected if the notice requirement is not waived, and (b) 
the etfects of the waiver, if granted, upon purchasers under 
other rate schedules. The filing public utility requesting 
such waiver or notice shall serve copies of its request there- 
for upon all purchasers. 


2 * * 


Section 35.12. Filing of initial rate schedules. 


(a) The letter of a public utility transmitting to the 
Commission for filing an initial rate schedule shall list the 
documents submitted with the filing; give the date on which 
the service under that schedule is expected to commence; 
state the names and addresses of those to whom the rate 
schedule has been mailed; contain a brief description of 
the kinds of services to be furnished at the rates specified 
therein; and summarize the circumstances which show that 
all requisite agreement to the rate schedule or the filing 
thereof, including any contract embodied therein, has in fact 
been obtained. In the case of coordination and interchange 
arrangements in the nature of power pooling transactions, 
all supporting data required to be submitted in support of 
a rate schedule filing shall also be submitted by parties filing 
certificates of concurrence, or a representative to file sup- 
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porting data on behalf of all parties may be designated as 
provided in § 35.1. 


* * * 
Section 35.13. Filing of changes in rate schedules. 


(a) The letter of a public utility transmitting to the 
Commission for filing a rate schedule, or part thereof, to 
supersede, supplement or otherwise change the provisions 
of a rate schedule required to be on file with the Commis- 
sion, shall list the documents submitted with the filing; give 
the date on which the filing public utility proposes to make 
the changes in service and/or rate, charge, classification, 
rule, regulation, practice or contract effective, state the 
names and addresses of those to whom copies of the rate 
schedule has been mailed; include a brief description of the 
proposed changes in service and/or rate, charges, etc.: 
state the reasons for the proposed changes; and summarize 
the circumstances which show that all requisite agreement 
to the rate schedule or the filing thereof, including any con- 
tract embodied therein, has in fact been obtained. In the 
case of coordination and interchange arrangements in the 
nature of power pooling transactions, all supporting data 
required to be submitted in support of a rate schedule filing 
shall also be submitted by parties filing certificates of con- 
currence, or a representative to file supporting data on be- 
half of all parties may be designated as provided in § 35.1. 


Section 35.15. Notices of cancellation or termination, 


When a rate schedule or part thereof required to be on 
file with the Commission is proposed to be cancelled or is 
to terminate by its own terms and no new rate schedule or 
part thereof is to be filed in its place, each party required 
to file the schedule shall notify the Commission of the pro- 
posed cancellation or termination on the form indicated in 
§ 131.53 of this chapter at least thirty days but not more 
than ninety days prior to the date such cancellation or 
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termination is proposed to take effect. A copy of such 
notice to the Commission shall be duly posted. With such 
notice each filing party shall submit a statement giving the 
reasons for the proposed cancellation or termination, and 
a list of the affected purchasers to whom the notice has 
been mailed. For good cause shown, the Commission may 
by order provide that the notice of cancellation or termi- 
nation shall be effective as of a date prior to the date of 
filing or prior to the date the filing would become effective 
in accordance with these rules. 


BRIEF FOR INTERVENORS 
—————— 
: IN THE 


- “United States Court of Appeals 


For tue District or COLUMBIA Cmeviz 


No. 20960 


Satr River Progecr AGRICULTURAL IMPROVEMENT AND 
Power District, ET AL, Petitioners 
v. 
FeperaL Power ComMMIssIon, Respondent 
DaryLaxp Power CooPERATIVE, ET AL, Intervenors 


On Petition for Review of an Order of the 
Federal Power Commission 
| 
Revsex GopBere 
1250 Connecticut Avenue 
Washington, D. C. 20036 
Attorney for Minnkota Power 


Cooperative, Inc. 


; Frovv E. Waeeter | 
207 95 W. Main Street | 
Madison, Wisconsin 53703 
Attorney for Dairyland Power 


Cooperative 
Wriasm C. Wisk 
615 Perpetual Building 
Washington, D. C.: 20004 
Attorney for Thie Committee of 
October 23, 1967 Rural Electric Cooperatives, et al. 


—————————V——— 


Press or Byron S. ADAMS PRINTING, INC., WASHINGTON, D.C. 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether rural electric cooperatives financed by loans 
from. and under the supervision and control of, the Rural 
Electrification Administration are ‘“‘instrumentalities’”’ of 
the United States under Section 201(f) of the Federal 
Power Act and are, therefore, exempt from Federal Power 
Commission jurisdiction under Parts II and III of said 
Act. 


2. Whether such cooperatives are engaged in the owner- 


ship or operation of facilities for the transmission or sale 
of electric energy for resale in interstate commerce for 
ultimate distribution to the public, and are by reason thereof 
subject to the Commission’s jurisdiction under Parts II 
and III of the Act, assuming, arguendo, they are not 
exempt under Section 201(f). 
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IN THE 


United States Court of Appeals 


For THE DisTRICT OF CoLtumB1 CIRCUIT 
No. 20960 


Satt River Prosect AcricutruraL IMPROVEMENT AND 
Power DistTRIcT, ET AL, Petitioners 
Vv. 
FeperaL PowEg COMMISSION, Respondent 

DatryLanp Powe COOPERATIVE, Mixsxota Power Coopzpa- 
tive, Ixc., THE COMMITTEE OF Buea, Evectzic CoopEBa- 
TIVES, STATEWIDE ASSOCIATIONS or Execrric CoopEBa- 
qTIves, EIGHTY - THREE Ruray Exvecrric Cooperatives, 
Intervenors 


— 


On Petition for Review of an Order of the 
Federal Power Commission 


BRIEF FOR INTERVENORS 


— 


COUNTERSTATEMENT OF THE CASE 
A. Proceedings Before the Commission 


The proceedings before the Federal Power Commission 
(««Commission’’), culminating in the order here on review, 
were initiated by eight’ of the ten petitioners before this 


— 

1Salt River Project Agricultural Improvement and Power District. La 
Plata Electric Association, Ine., San Miguel Power Association, Inc., White 
River Electric Association, Inc., Gunnison County Electrie Association, Inc.. 
Yampa Valley Electric Association, Inc., Arkansas Valley G & T, Inc., and 
Holy Cross Electric Association. Grand Valley Rural Power Lines, Inc. was 
a complainant before the Commission but is not onc of the petitioners before 
this Court. 
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Court when, on August 17, 1966, they filed a ‘* Petition and 
Complaint’ against Colorado-Ute Electric Association, Inc. 
(°Colorado-Urte™) (R. 1-159)? 


Colorado-Ute is a nonprofit cooperative association, 
organized and existing under the laws of the State of 
Colorado (R. 11), engaged in the sale of electric energy at 
wholesale only to its thirteen members. They own and 
control Colorado-Ute and its electric system which was 
financed by loans from the Rural Electrification Adminis- 
tration (REA) (R. 11). 


By their ‘Petition and Complaint’’, the member-owners 
of Colorado-Ute sought an order from the Commission 
asserting jurisdiction over Colorado-Ute as a ‘‘public 
atility’’ within the meaning of Parts II and III of the 
Federal Power Act (**Act’’),* requiring Colorado-Ute as 
a **public utility’’ to file its rate schedules for the trans- 
mission and sale of electric energy for resale in interstate 
commerce, and requiring Colorado-Ute to continue to 
operate its Hayden generating plant, ‘‘the decision and 
order of the Supreme Court of Colorado to the contrary 
notwithstanding’. (R. 24-27). 


The Supreme Court of Colorado, on February 14, 1966, 
had set aside and rendered null and void (R. 19), a 


2 Reference to the reeord as certified to the Court by the Commission will 
be denoted thus: ‘‘R. —’’, The pagination of the certification will be used. 


2 Colorado Ute’s membership ineludes those identified in footnote 1, xupra, 
plas Empire Eleetrie Association, Inc., Delta-Montrose Rural Power Lines As- 
weriation, San Luis Valley Rural Eleetrie Cooperative, Inc., and Bridger 
Valley Electric Association, Inc. (R. 11). 


4 Under Parts If and ITI of the Act, a ‘‘public utility’’ is a person who 
owns and operates facilities for the transmission or sale of electric energy for 
rewale in interstate commerce for ultimate distribution to the public, and is 
not exempted from Commission jurisdiction by Section 201(f) of the Act 
whith exeludes from the coverage of Parts II and III ‘‘the United States, 
a State or any political subdivision of a State, or any agency, authority, or 
instrumentality of any one or more of the foregoing ...’’ (Sections 201(a), 
(b), (@), (£7). 
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certificate of public convenience and necessity issued by the 
Colorado Public Utilities Commission, on application by 
Colorado-Ute, for the construction and operation of the 
Hayden generating plant. The Western Colorado Power 
Company v. The Public Utilities Commission of Colorado, 
... Colo. ..., 411 P.2d 785, reversing Re Colorado Ute Elec- 
tric Association, Inc., 48 PUR 3d 113. Rehearing was de- 
nied by the Colorado Supreme Court (411 P.2d 805), and 
efforts to secure United States Supreme Court review 
failed. Colorado Ute Electric Association v. Western Colo- 
rado Power Company, 385 U.S. 22. 


The objective of the “Petition and Complaint”’ filed 
by Colorado-Ute’s member-owners, with Colorado-Ute’s 
blessing and consent, was to nullify the Colorado Supreme 
Court’s decision which rendered illegal, and required the 
cessation of, the Hayden generating plant operations, on 
the theory, apparently that Commission jurisdiction over 
Colorado-Ute as a ‘‘public utility’? and its sales of Hayden 
generated electric energy in interstate commerce would 


render inapplicable to Hayden the requirements of State 
law for the certification by the State of facilities for the 
manufacture or production of electric energy.” 


To that end the ‘‘Petition and Complaint’, largely 
through conclusions of fact and of law, asserted that 


5 Until the ‘‘Petition and Complaint’’ was filed, neither Colorado-Ute nor 
its members, nor any of the petitioners before this Court, regarded nonprofit 
cooperatives, financed by the Rural Electrification Administration, as ‘‘ pudlic 
utilities’? under Parts IT and III of the Act and subject to the Commission 's 
jurisdiction. In fact, in the extended proceedings before the Colorado Com- 
mission and before the Colorado courts it was never suggested that Colorado: 
Ute was subject to Federal Power Commission jurisdiction and that the 
Colorado Commission was without jurisdiction to certificate the generating 
plant. On the contrary, Colorado Commission certificate jurisdiction was con- 
coded by Colorado-Ute. The Western Colorado Power Company v. The Public 
Utiliticr Commission of Colorado, supra. Moreover, Colorado-Ute's contracts 
for the salo of power usually provided for approval only by the Administrator 
of REA, and where such contracts provided for the authority and approval of 
Foderal and Stato authorities, the contracts were submitted only to the Ad- 
ministrator of tho REA. 
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Colorado-Ute owned and operated facilities for the trans- 
mission and sale of electric energy in interstate commerce ; 
that Colorado-Ute was, therefore, a ‘* public utility’’ under 
the Act and subject to Commission jurisdiction; that the 
output of the Hayden plant was transmitted and sold in 
interstate commerce; that the member-owners, except Salt 
River and Bridger Valley, were ‘‘wholly dependent upon 
Colorado-Ute as a source of wholesale electric power and 
energy’*: that Colorado- Ute was threatening to aban- 
don operation of Hayden because of the Colorado Su- 
preme Court order; that such abandonment and cessation 
of operations would adversely affect the member-owners 
and the interstate commerce the Act was to protect; and 
that the abandonment and cessation could not be effectuated 
without notice to the Commission and without its approval 
(R. 12-24). 


In answer to the ‘Petition and Complaint’’, filed 
September 2, 1966, Colorado-Ute neither admitted nor 


denied its status as a ‘‘public utility’’ and on September 13, 
1966, tendered for filing its wholesale rate schedules and 
service contracts, subject to a determination by the Com- 
mission that Colorado-Ute is a ‘‘publiec utility’? (R. 165; 
179-631). 


At the time the member-owners of Colorado-Ute filed 
their ‘‘Petition and Complaint’’, there was pending before 
the Commission a proceeding commenced on July 22, 1963, 
by the issuance of an order against Dairyland Power 
Cooperative (‘‘Dairyland’’), Minnkota Power Cooperative, 
Inc. (‘‘Minnkota’’), and South Central Rural Electric 
Cooperative, Inc. (‘‘South Central’’), each a nonprofit 
REA financed rural electric cooperative, to show cause 
why they and other REA financed rural electric coopera- 
tives should not be declared to be ‘‘public utilities’? under 
Parts II and III of the Act and required to comply with 
the Commission’s reporting, accounting and rate schedule 
filing requirements. Dairyland Power Cooperative, et al., 
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Docket No. E-7113, Order to Show Cause, issued July 22, 
1963. 


Extensive hearings had been held before a Commission 
Hearing Examiner and comprehensive briefs had been filed 
by Dairyland, Minnkota and South Central in which they 
asserted, for numerous reasons set forth in their briefs, 
that REA-financed nonprofit rural electric cooperatives are 
not ‘‘public utilities’? under the Act even if they own or 
operate facilities for the transmission or sale of electric 
energy in interstate commerce. The same position was 
taken in briefs filed by the Secretary of Agriculture on 
behalf of the Rural Electrification Administration, by a 
Committee of Rural Electric Cooperatives, and several 
hundred Cooperatives which had been granted leave to 
intervene as parties to the proceeding. 


On January 5, 1967, the Commission issued its Opinion 
No. 511 in Dairyland Power Cooperative, et al., Docket No. 
E-7113, 37 FPC 67, in which the Commission found and 
determined that cooperatively-owned electric suppliers 
financed by the REA do not fall within the scope of the Com- 
mission’s regulatory jurisdiction over ‘public utilities’’ 
within the meaning of that term in Section 201 of the Act. 
In a carefully-reasoned, well-documented opinion, the 
Commission, in a 4 to 1 decision, held that Parts II and III 
of the Act were directed to privately-owned companies 
which hold themselves out to render a public service and 
do not include REA financed nonprofit rural electric co- 
operatives. Accordingly, the Commission dismissed the 
order to show cause. The Commission said (Opinion No. 
511, mimeo ed., p. 3): 


In our opinion, Congress never intended this Com- 
mission to regulate cooperatives under the Federal 
Power Act. This intention is reflected in the legisla- 
tive history of the Federal Power Act, is confirmed by 
the legislative history of the Rural Electrification Act, 
is strengthened by subsequent expressions by the 


6 


Congress and is ratified by this Commission’s legisla- 
tive interpretation. Over the past 30 years, these 
factors compel the conclusion that cooperatives financed 
by REA are not public utilities within the meaning of 
Part II of the Federal Power Act. 


The Commission also relied on Section 201(f) of the Act 
which exempts instrumentalities of the United States from 
Commission jurisdiction and held that the REA coopera- 
tives as ‘tthe instrumentalities chosen by Congress for 
the purpose of bringing abundant, low cost electric energy 
to rural America’’ are within the exemption of Section 
201(f). (Opinion No. 511, mimeo ed., p. 7.) 


The Commission reviewed the extensive and rigid super- 
vision and control of the REA Administrator under the 
Rural Electrification Act over cooperative borrowers and 
found that the conflicts that the assertion of Commission 
jurisdiction over cooperatives as ‘‘public utilities’? would 
create, confirmed and enforced the conclusion that REA 
financed cooperatives were not to be regulated by the Com- 


mission (Opinion No. 511, mimeo ed., pp. 7-8, 11-13). 


Having held that cooperatively-owned electric suppliers 
financed by the Rural Electrification Administration do not 
fall within the scope of the Commission’s regulatory juris- 
diction as ‘‘public utilities’, the Commission on January 6, 
1967 issued its order dismissing in part the ‘‘ Petition and 
Complaint’’ of Colorado-Ute’s member-owners and directed 
the Commission’s Secretary to return to Colorado-Ute the 
rate schedules and service contracts it had tendered (R. 645- 
648). The Commission said (R. 645): 


% The Commission did not dismiss that part of the ‘‘Petition and Com- 
plaint’’ whieh requested the Commission to find that an emergency exists 
within the meaning of Section 202(c) of the Act and to enter an order under 
Seetion 202(e) for continued operation of such plant and facilities, since the 
exercise of the Comminsion’s authority under Section 202(c) does not depend 
upon ‘‘pablie utility’? wtatun (R646). The Comminsion did not address 
itael? to the question of whether it may direct continued operation of a plant 
whieh has no lawful authority to operate. 
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The subject proceeding presents, among others, the 
same question that we resolved in Dairyland for 
Colorado-Ute Electric Association, Inc. (Ute), Mont- 
rose, Colorado, is an interstate electric generation and 
transmission cooperative financed in part by REA. 
For the reasons set forth in Dairyland we hold that 
Ute is not a public utility subject to our jurisdiction. 


A timely Application for Rehearing and Motion for Stay 
was filed on February 3, 1967 (R. 650). Thereafter petitions 
for leave to intervene were filed on February 6, 7, 8 and 9, 
1967 by Minnkota, the Secretary of Agriculture,’ a group 
consisting of a Committee of Rural Electric Cooperatives, 
Statewide Associations of Electric Cooperatives, and 
Eighty-three rural electric cooperatives, and Dairyland, 
respectively (R. 690-695, 697-702, 703-712, 718-727), in 
support of the Commission’s determination that REA 
financed rural electric cooperatives, including Colorado- 
Ute, are not subject to Commission jurisdiction. By 
separate orders issued March 3, 1967, the Commission 


granted the petitions to intervene (R. 730-731) and denied 
the application for rehearing and motion for stay (R. 732- 
733). 


Within the time specified by Section 313(b) of the Act, 
Petitioners filed their petition for review of the orders 
issued January 6 and March 3, 1967. Motions for leave to 
intervene, filed by (1) Minnkota, (2) Dairyland, and (3) 
The Committee of Rural Electric Cooperatives; Seven 
Statewide Associations of Rural Electric Cooperatives ; 
and Kighty-three Rural Electrie Cooperatives, were granted 
by this Court by order issued June 28, 1967. 

7 Petitioners note (Br., pp. 9, note 17, 34-35) that the Seeretary of Agricul- 
turo has not sought leave to intervene in the proceeding in this Court. If 
Potitionors thereby mean to imply that the Sceretary has changed his position 
regarding Commission juriadiction, there is no basis for this implication, The 
Commission is presenting in this Court the view espoused by the Secretary in 
his petition to intervene (R, 697-702). In such circumstances the Government 
deems it unnecessary for tho Sceretary to make an appearance in addition to 
tho Commission's, 


B. Nature of REA Financed Cooperatives 


Colorado-Ute, Dairyland, Minnkota and the 83 rural 
electric cooperatives which have been granted leave to 
intervene in this case are among the nearly 1,000 rural 
electric cooperatives which own and operate electric 
s¥stems financed by loans from the United States of 
America, acting through the REA, pursuant to the Rural 
Electrification Act of 1936, as amended. Approximately 
45 of such cooperatives, including Colorado-Ute, Dairyland 
and Minnkota. own and operate electric generating plants 
and transmission systems. The remainder own and operate 
electric distribution systems in rural areas.® Were 
Colorado-Ute held to be a ‘‘public utility’’ subject to the 
jurisdiction of the Commission, the ruling would be appli- 
cable to virtually all of such cooperatives because they 
transmit some electric energy which was generated in one 
state and was consumed in another. 


The record in the Dairyland case, supra, revealed the 
unique characteristics of a rural electric cooperative and 
how radically different its corporate structure, financing, 
objectives, operations, areas served, and relationship with 
its consumers are from those of a profit-making ‘‘ public 
utility’’ regulated by the Commission.” 


The non-profit cooperatives were organized by persons, 
usually farmers, in rural areas to obtain electric service for 
themselves, which service, because of the sparsely settled 
areas in which they live, they had been unable to obtain 
from any other source.’! It became possible for such 
persons to join together in a cooperative and obtain electric 
service only when Congress passed the Rural Electrifica- 


§ 49 Stat. 1262, 7 U.S.C. 991, et arg. 
* REA Balletin 1-1, 1966 Annual Statistical Report, p. 5. 


19 Appendix A, infra, pp. 74-41. Portions of the record in the Dairyland caso 
are printed an Appendix A to thin brief. 


1] Appendix A, infra, pp. 65-66. 
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tion Act of 1936 and provided for loans to cooperatives 
for such purpose. 


The cooperatives are self-regulating. They are com- 
pletely owned and controlled by their consumer-members, 
and only consumers can become members. Each member 
has one vote, and no member has more than one vote in the 
affairs of a cooperative.” 


Service is essentially limited to members by the articles 
and bylaws of the cooperatives.”* 


The non-profit character of these cooperatives is provided 
by articles of incorporation and bylaws. -As to the over- 
whelming majority of these cooperatives, the specific plan 
followed to provide non-profit operation is a ‘‘capital 
credits” plan. Under this plan, a cooperative can earn no 
profits whatsoever from the sale of electricity. All moneys 
received from the sale of electricity over and above the 
amount required for operating costs are credited, at the 
time of receipt, back to the patrons who furnished them, 
as capital supplied by them to the cooperative. This capital 
is returned to the individuals supplying it as soon as the 
cooperative is financially able to do so.4 Thus, neither the 
cooperative nor any individual can profit from the sale of 
electricity by the cooperative. 


No officer receives any salary for his services. Also, 
officers and directors are prohibited from engaging in any 
transactions with the cooperative from which they can earn 
any profit. 


The areas served by the cooperatives are of a substan- 
tially different character from the areas served by the other 
sectors of the electric industry. For example, in 1965 the 
average number of consumers per mile of distribution 


12 Appendix A, tnfra, pp. 
18 Appendix A, infra, pp. 


14 Appendix A, infra, p. 77. 
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line served by all of the rural electric cooperatives in the 
United States was 3.5 as contrasted to an average of 34 
consumers per mile of distribution line served by the 
Class A and Class B Electric Utilities, which include almost 
all of the investor-owned electric utilities in the nation. 
Because of this low consumer density and the lack of 
industrial loads, the cooperatives received an average of 
only $516.00 of revenues per mile of distribution line, 
while the investor-owned companies experienced an average 
of $7,820.00 per mile.” 


The generation and transmission cooperatives, such as 
Dairyland and Minnkota, were organized by the distribu- 
tion cooperatives for the sole purpose of obtaining lower 
cost power for their members. As in the case of the dis- 
tribution cooperatives, only purchasers of power may 
become members of the generation and transmission co- 
operatives. Likewise, non-profit operation is assured in 
the same manner as it is in the case of the distribution 
cooperatives. 


C. Controls and Supervision Exercised 
by REA Over Cooperatives 


The REA exercises comprehensive supervision and 
control over the cooperatives. REA has exercised a degree 
of control, supervision, and assistance far more extensive 
than a regulatory commission normally exercises. 


By the terms of the loan contract and mortgage between 
the cooperative and REA the borrower as a condition of 
securing loan advances must secure the approval of the 
Administrator for all construction plans and specification ; 
for employment of its manager, engineer and counsel; for 
the selection of its depository; for its insurance coverage ; 
for its construction contracts and for the purchase of 


1S Report of the Administrator, Rural Electrification Administration, 1966, 
p. 5. Minnketa’s member cooperative average customer density is 1.75 and 
Dairyland ’s in 2.94 (Appendix A, infra, pp. 48, 49). 
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materials, equipment and supplies; for its contracts for 
purchased power; for its rates and contracts for sale of 
power; for its purchase of lands and right of way; for 
its system of records, accounts and depreciation rates; for 
compensation paid to directors and to its manager and key 
employees; for its articles and bylaws and amendments 
thereto; for its maintenance of reserve funds and the 
amounts and types of its investment of reserve funds; for 
its proposals for cash retirement of patronage capital; for 
its acquisition of other properties; and for numerous other 
items pertaining to the construction and operation of its 
electric system. The REA also may appoint a Supervisor 
to take over the construction of the project under specified 
conditions with broad and sole powers to make expenditures 
and complete construction. (Appendix A, infra, pp. 51-36) 


The cooperatives are required to submit to the Adminis- 
trator monthly reports on forms prescribed by the Ad- 
ministrator ‘‘including an analysis of its revenues, expenses 
and consumer accounts’’ and to furnish an annual audit 
by certified public accountants. REA has prescribed a 
‘uniform system of accounts’? which each cooperative 
must use and follow in keeping its books and records. 

REA has prepared and requires the cooperatives to use 
an extensive set of standard reporting forms and contracts, 
including monthly and annual reports on financial and 
operating results, long range financial forecasts, and con- 
tracts for sale of power for resale, large power use, ete. 
(Appendix A, infra, pp. 56, 58-9, 63-64) 


In addition to the legal controls embodied in the loan 
contract and mortgage, REA has furnished to all of its 
cooperatives a form of assistance and advice which not 
only supplement and effectuate the loan document legal 
controls but constitute an effective and detailed type of 
supervision designed to make the cooperatives more 
efficient and assist them in their over-all progress towards 
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achieving the broad social and economic objectives of the 
Act. REA has prepared a model ‘‘Electric Cooperative 
-Act’’ which has been adopted in many states. It has also 
prepared a model set of bylaws which has been adopted 
widely by its cooperatives and which spells out the non- 
profit cooperative character of their operations. (Appendix 
A. infra, p. 50) 


To give legal teeth to the concept of ‘‘area coverage’’ 
embodied in the 1944 Pace Act (58 Stat. 739, 740), loan 
contract provisions require distribution cooperatives to 
actively solicit and accept memberships and applications 
for service from all unserved persons in its service area 
desiring such service. 


To give substance to the legal controls embodied in the 
loan documents and to assist cooperative borrowers in 
their progress towards achievement of the social and 
economic objectives of the Act, REA has maintained an 
extensive field staff to coordinate its relations with co- 
operative borrowers. This field staff includes engineers, 
acconntants, management experts and other technically 
trained personnel. This field staff works closely with co- 
operatives and renders assistance and advice in every step 
of development from initial promotion and organization of 
the cooperative, through the loan procedures and construc- 
tion to the final stages of operation and management. 
(Appendix A, infra, pp. 64-65) 


Based upon reports of its field staff and studies of 
problems faced by rural electric cooperatives, REA has 
developed an extensive series of bulletins and handbooks 
containing comprehensive and detailed recommendations, 
guides and requirements pertaining to practically every 
phase of rural electric cooperative organization and opera- 
tion. (Appendix A, infra, pp. 56-64) 


These deal with such subjects as electric loan policy; 
construction plans; consumer wiring and appliance financ- 
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ing; management of general funds, including investments ; 
engineering standards; sales of property, acquisitions; 
rates (both retail and wholesale for resale) ; area coverage 
service: system planning and long range studies; account- 
ing and accounting procedures, including an REA ‘Tni- 
form System of Accounts’’; depreciation rates and pro- 
cedures; establishment and maintenance of continuing 
property records; patronage capital and margins: lists of 
materials and standards therefor for use in construction 
and maintenance; construction methods and standards; 
board functions and policies; planning for and conducting 
membership meetings—these and a host of other related 
subjects. (Appendix A, infra, pp. 56-64) 


SUMMARY OF ARGUMENT 
I 


Section 201(f) of the Act exempts instrumentalities of 
the United States from the Commission’s jurisdiction under 
Part II of the Act. The Commission held that REA 
financed rural electric cooperatives are instrumentalities 
of the United States and are, therefore, exempt from Com- 
mission jurisdiction. This holding is clearly correct. 


The Rural Electrification Act of 1936 was enacted to 
establish a permanent and comprehensive national policy 
for rural electrification and to create an agency, the Rural 
Electrification Administration, to promote the electrifica- 
tion of rural areas which were not receiving electric power 
and service, by making loans principally to organizations 
of farmers. 


The nonprofit, member-owned and controlled REA 
financed cooperatives are the instrumentalities through 
which the national rural electrification policy is accom- 
plished. The extent of REA’s supervision and control of 
the nonprofit cooperatives lends force to the conclusion 
that they are instrumentalities of the United States within 
the meaning of Scetion 201(f). 
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Judicial precedents support this view. Federal Land 
Bank v. Gaines, 290 U.S. 247, and other cases cited at 
pages 17-18, infra, The cases relied on by Petitioners do 
Not require a conclusion contrary to the conclusion reached 
by the Commission. 


II 


Apart from, and independent of, Section 201(f), the 
REA financed rural electric cooperatives are not within 
the scope of Parts II and ITI of the Act because these Parts 
apply only to companies engaged in the business of trans- 
mitting or selling electric energy in interstate commerce 
**for ultimate distribution to the public’’ as Sections 201(a) 
and (b) and the legislative history disclose. Cooperatives 
are not engaged in ultimate distribution to the public as 
innumerable decisions establish. e.g., Inland Empire Rural 
Electrification, Inc. v. Department of Public Service of 
Washington, et al., 92 P.2d 258; Garkane Power Co. v. 
Public Service Commission, 100 P. 2d 571. 


The legislative history of Parts II and III of the Act 
contains overwhelming evidence that Congress intended to 
reach only the profit-making sector of the electric utility 
industry which was engaged in ultimate distribution of 
electric energy to the public. 


Financial abuses in that section of the electric utility 
industry, with adverse impact on the consuming public and 
investors, were rampant. These abuses and the electric 
rates were beyond the reach of the States because the 
utilities were engaged in interstate commerce. To reach 
and eradicate the abuses, and establish reasonable rates, 
jurisdiction of such utilities was vested in the Commission. 


No such reason for the extension of Parts II and III 
jurisdiction to REA financed cooperatives exists since the 
owners and consumers of the cooperatives are one and the 
same. As owners, the consumers control the cooperatives. 
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There is no motive to overcharge themselves. If the rates 
produce more than the cost of service, the same consumers 
own and ultimately recover these margins. Additionally, 
the operations and activities of the cooperatives are subject 
to, and under, the close supervision and control of the REA. 


In the enactment of the Rural Electrification Act of 1936, 
and since then, Congress has time and again disclosed its 
intent that the Commission does not, and shall not, have 
jurisdiction over the REA rural electric cooperatives. 


These were among the reasons why the Commission 
correctly found in Dairyland, Opinion No. 511, and in this 
case, that Parts II and III do not subject the cooperatives 
to the Commission’s jurisdiction. 


TI 


The Commission found that the assertion of jurisdiction 
under Parts II and III would create irreconcilable conflicts 
with REA supervision and control of cooperatives which 
admittedly exists and is exercised by REA. These conflicts, 
the record in Dairyland showed, would prevail in many 
areas of the cooperatives’ operations, including rates, 
accounting, financing, acquisition and disposition of 
property, and extension of service. The existence of these 
conflicts strongly argue against Commission jurisdiction 
over cooperatives. 


IV 


Past administrative practice of the Commission discloses 
that the Commission has never sought to exercise jurisdic- 
tion over cooperatives under Parts II and III of the Act. 
This is also persuasive evidence that cooperatives were not 
regarded as, and are not, subject to Commission jurisdie- 
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ARGUMENT 
L 


THE COMMISSION CORRECTLY FOUND THAT COLORADO-UTE 
AS AN REA FINANCED RURAL ELECTRIC COOPERATIVE IS 
EXEMPT FROM COMMISSION JURISDICTION AS AN “IN- 
STRUMENTALITY” OF THE UNITED STATES 


Section 201(f) of the Federal Power Act exempts an 
*sinstrumentality’’ of the United States from Parts II and 
III jurisdiction.** The Commission held in Dairyland, 
Opinion No. 511, mimeo ed., p. 7, which holding it re- 
affirmed in this case and applied to Colorado-Ute, that REA 
financed rural electric cooperatives are ‘‘instrumentalities 
within the meaning of Section 201(f) of the Act’’, that 
Colorado-Ute was, therefore, not a ‘‘public utility’’ under 
the Act, and was exempt from Commission jurisdiction. 
The Commission was clearly correct. 


It is clear from a mere reading of Section 201(f) that 
“‘instrumentality’’? has been used in its dictionary sense 


to refer to any and all means employed to effectuate or 
carry out a purpose—in the case of the United States, to 
carry out its powers of government. There is no effort in 
Section 201(f) to confine the term to specific types or 
classes of instrumentalities (as Congress did, for example, 
in the case of the Social Security Act, 42 USC 410(a) (5) 
and (6)), or to government-controlled, connected, organized 
or owned entities. The use of ‘‘instrumentality’’ is un- 
qualified and comes after a progression of words which 
disclose a purpose to give the exemption of Section 201(f) 
the broadest possible reach. The test was to be only whether 


164 The fall text of Section 201(f) is an follows: ‘‘No provision in this 
Part shall apply to, or be deemed to include, the United States, a State or 
any political subdivision of a State, or any agency, authority, or instru. 
mentality of any one or more of the foregoing, or any corporation which is 
wholly owned, directly or indirectly, by any one or more of the foregoing, 
or any officer, agent, or employee of any of the foregoing acting as auch in 
the evar: of hin official duty, unless such provision maken specifle reference 
thereto.’’ 
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the entity, claiming exemption as an ‘“¢instrumentality’’, 
was fulfilling a government function or purpose. 


The legislative history of Section 201(f) supports a 
liberal interpretation of ‘instrumentality’. Section 201(f) 
was taken from Section 2(c) which appeared in Title I of 
ELR. 5423. Section 2(¢) provided that— 


No provision in this_title shall apply to, or be 
deemed to include, the United States, a State, or any 
municipality or other political subdivision of a State, 
or any agency, authority, or independent establish- 
ment of any of the foregoing, or any agency which is 


wholly owned directly or indirectly thereby, or any 


officer, agent, or employee thereof acting as such in the 
course of his official duty, unless such provision makes 
specifie reference thereto’ (italics supplied) 


In Section 201(f), ‘‘independent establishment’” became 
“<instrumentality’’—a much broader term—and ‘‘agency 
which is wholly owned directly or indirectly thereby”’ 
became ‘‘any corporation which is wholly owned, directly 
or indirectly, by any one of the foregoing’’—again a 
broader phrasing of the exemption. 


Judicial precedents also support an interpretation of the 
unqualified use of ‘“cinstrumentality’’ in its ordinary, 
dictionary sense, i.c., the means by which a governmental 
aim is achieved. They disclose that an instrumentality of 
the United States may be a state corporation, with or 
without connection with the federal government (Westfall 
y. United States, 274 U.S. 256 (1927), United States v. 
Doherty, 18 F. Supp. 793, affirmed, Doherty v. United States. 
94 F.2d 495, certiorari denied, 303 U.S. 658; Hiatt v. United 
States, 4 F.2d 374 (CA 7, 1925)); national farm loan 
associations (Knox National Farm Loan Association v. 
Phillips, 300 U.S. 194 (1987) ; Federal Land Bank v, Gaines. 
290 U.S. 247 (1933); Federal Land Bank v. Bismarck 
Lumber Co., 314 U.S. 95 (1941): Byrne v. Federal Land 


16a Hoarings before the Committee on Int. & For. Comm., House of Rep., 74th 
Cong., 1st Soss., Pt. 1, p. 4. 
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Bank, 237 NW 797 (1981)): local product credit associa- 
tions (Southwest Washington Producer Credit Assoc. Vv. 
Fender, UO Pl 2d 983 (Wash. Sup. Ct. 1944): Hartford 
Production Credit Assoc. v. Clark, 172 A.266 (Conn. Sup. 
Ct. 1934)): federal credit unions (Wekearnyan v. Zuna, 
31 A.2d 490 (NJ Sup. Cr, 1943)); officers club (May- 
nard & Child v. Shearer, 290 SW 2d 790 (Ky. Sup. 
Ct. 1955)): and loeal housing authorities (Toth v. United 
States. 107 F. Supp. 37 (1952), Schetter v. Housing 
Authority of the City of Erie, 182 F. Supp. 149 (1955)). 
The common criterion in these cases is that each organiza- 
tion was ‘tan instrument employed by the Government of 
the Union to carry its powers into execution’’ (McCulloch 
v. Maryland, 4 Wheat 316) even though some of them, 
unlike the REA financed rural electric cooperatives, were 
private corporations, operated for profit. For example, 
in Westfall, supra, the instrumentality was a state corpo- 
ration which had become a member of the Federal Reserve 
System: in Doherty, supra, the instrumentality was a state- 
chartered bank which was not a member of the Federal 
Reserve System but only insured its deposits with the 
Federal Deposit Insurance Corporation. The court in 
Doherty said (18 F. Supp. at 794-795) : 


We hold that the Federal Deposit Insurance Cor- 
poration is a governmental instrumentality, and that, 
when the Bank of Paxton made application for the 
benefits of the law creating that instrumentality, it 
thereupon submitted itself and its officers and agents 
to the provisions of the act; that by making such 
application as the act required, it thereupon consented 
to act and serve as a constituent part of an instru- 
mentality of the United States, and it then became such. 


The national farm loan associations, held to be federal 
instrumentalities in Federal Land Bank cases, supra, were 
local cooperative membership-controlled corporations com- 
prised of borrowers through which the land banks made 
loans to individuals. 
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The language of the Supreme Court in Federal Land 
Bank v. Gaines, supra, at 250-251, is particularly apt here: 


The Federal Farm Loan Act was adopted in 
response to a national demand that the federal govern- 
ment should set up a rural credit system by which 
credit, not adequately provided by commercial banks, 
should be extended to those engaged in agriculture, 
upon the security of farm mortgages. 


To adapt the system to local needs and to promote 
cooperation among borrowers, it was proposed that 
the loans should be made through local associations 
controlled by their membership, composed exclusively 
of borrowers. 


So, too, the Rural Electrification Act of 1936 was enacted 
to establish a permanent and comprehensive national 
policy for rural electrification and to create an agency of 
the United States to be known as the Rural Electrification 
Administration, headed by an Administrator, to promote 
the electrification of rural areas which were not receiving 
electric power and service, by making loans principally to 
organizations of farmers desiring to electrify their homes 
and farms.” 


The nonprofit, member-owned and controlled REA fi- 
nanced cooperatives, such as Colorado-Ute, are the instru- 
mentalities through which the national policy for rural 
electrification is accomplished. Indeed, Section 4 of the 
Rural Electrification Act of 1936, as amended, gave recog- 
nition to the use of the cooperatives as the instrumentalities 
for the accomplishment of the governmental powers, in 
providing that nonprofit cooperatives or limited dividend 


—- 

17 See, for example: Sen. Rept. No. 1581, 74th Cong., 24 Seas, on S. 3483, 
pp. 3-7. House Rept. No. 2219, 74th Cong., 2d Sess. on S. 3483; SO Cong. 
Ree, 5293, Pt. 5, April 9, 1936. 
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associations shall have preference to REA 35-year loans at 
2 percent interest.*® 


The United States’ purpose in creating the REA for 
the purpose of providing the funds to bring abundant, 
low cost electric energy to rural America is effectuated 
through the cooperatives as the instrumentalities therefor 
as surely as the government’s purpose in the Federal Farm 
Loan Act in enlarging the availability of agricultural credit 
was effectuated through the instrumentality of the local 
cooperative associations. Federal Land Bank v. Gaines, 
supra, at 254. 


The extent of REA’s control of the nonprofit cooperatives 
lends force to the conclusion that they are instrumentalities 
within the meaning of Section 201(f). As the Commission 
observed in Dairyland, Opinion No. 511, mimeo ed., pp. 7-8: 


Under the Rural Electrification Act, the Adminis- 
trator has virtually absolute discretion and exercises 
extensive and rigid supervision and control over its 
cooperative borrowers. The cooperative’s books and 
records must be kept in accordance with the REA 
Tniform System of Accounts. Appointments of its 
manager, counsel, and other key personnel are subject 
to approval by REA. It cannot merge or consolidate, 
or sell or encumber any of its property without REA 
approval. The government’s mortgage lien attaches 
to each of its extensions, and it cannot build extensions 
except with additional REA financing, or with REA 


18 As former Commission Chairman Swidler phrased it, the United States 
‘‘gettled upon cooperatives as its primary instrument for bringing the blessings 
of eleetrie power supply to the farmers of this country.’’ The REA Coopera- 
tires and the FPC, Speech by then Chairman Swidler on May 8, 1963 before 
North Central G&T Mgt. Conference. 


1% The legislative history of Part II of the Act discloses that the Section 
21(£, exemption was ineluded because regulation of United States or 
State agencies or their instrumentalities was regarded as unnecessary, Hear- 
ings before the House Committee on Interstate and Foreign Commerce, 74th 
Cong., Ist Seas, pp. 489, 512-514, 522. Such controls leave no basin or need 
for the intervention of, and imposition of, the regulatory controls and burdens 
of the Commisaion. 
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approval of other financing. Thus, it cannot grow 
without REA approval. All of its contracts, including 
those for the purchase and sale of electric energy, must 
be approved by REA, and by this means REA controls 
the rates the cooperative pays and the rates it charges. 
Moreover, the need to return to REA for additional 
loans as the cooperative grows provides another 
mechanism whereby RE.A exercises control. 

The thousands of pages of directives and instructions 
testify to the intimate relationship between the co- 
operatives and REA, a federal agency, and the exten- 
sive controls and guidance which it exercises. 


Petitioners argue (Br., 28-35) that REA financed non- 
profit rural electric cooperatives, including Colorado-Ute, 
are not instrumentalities of the United States within the 
meaning of Section 201(f). They cite Broad River Power 
Company v. Query, 288 U.S. 178 (1933), and Susquehanna 
Power Co. v. State Tax Commission, 283 U.S. 291 (1931), 
as support for their argument. Neither case supports 
Petitioners. 


In Broad River, the question was whether the power 
company was an agency of the United States, and there- 
fore immune from a state tax on the production and sale 
of electric power because it generated electric power at 
a plant constructed and operated under license issued by 
the Commission under Part I of the Act. The power com- 
pany claimed that as a licensee it was acting as an agent 
of the Government and that the tax was, therefore, upon a 
Federal agency. The Supreme Court disagreed that the 
power company was acting as an agent of the Federal 
Government. The question of ‘‘instrumentality’’ was not 
in the case and there is, of course, considerable difference 
between agency of the Government and instrumentality. 
They are not synonymous as Section 201(f) makes clear 
in the use of both terms. 


In Susquehanna, the Supreme Court accepted the con- 
tention, for purposes of the case, that the power company 
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as the operator of a Commission-licensed hydro-electric 
project was an instrumentality of the United States, but 
nevertheless held that the property used in the power 
project is not immune from taxation by the State. Peti- 
tioners erroneously state (Br. 32) that the Supreme Court 
found that the power company was not an instrumentality 
of the United States. Moreover, the fact that an entity 
may not be immune from a state tax does not mean that 
the entity is not an instrumentality of the United States, 
since some taxes on instrumentalities have been upheld as 
in the Susquehanna case. See also: First Agricultural 
National Bank v. State Tax Commission, 36 USLW 2106 
(Mass. Sup. Jud. Ct., 7/28/67). Petitioners’ brief labors 
under a misapprehension in that regard. 


Nor does the fact that Colorado-Ute is not 100% REA 
financed alter its status as an instrumentality of the United 
States for, as the cases discussed herein disclose, a private 
corporation, privately-financed, and operated for profit, 
may be an instrumentality of the United States. The 
corporate characteristics are not necessarily controlling. 
Neither is the fact that Colorado-Ute is organized under 
State law relevant, for instrumentalities of the United 
States may be organized under State law as the cases 
reviewed herein make clear. 


pe 


THE CONGRESSIONAL INTENT IS UNMISTAKABLY CLEAR, EN- 
TIRELY ASIDE FROM SECTION 201 (f), THAT REA FINANCED 
COOPERATIVES ARE NOT SUBJECT TO FEDERAL POWER 
COMMISSION PART II AND PART III JURISDICTION 


The sole, basic issue in this case is, of course, whether 
Congress intended that REA financed cooperatives be 
subject to the jurisdiction of the Commission under Parts IT 
and III of the Act. The essential basis for the Commis- 
sion’s determination in Dairyland was stated concisely at 
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the very beginning of its discussion, where after reciting 
the facts, it declared: 


In our opinion, Congress never intended this Com- 
mission to regulate cooperatives under the Federal 
Power Act.” 


The Commission’s conclusion in Dairyland, adhered to in 
this case, is unimpeachably correct. 


In the preceding section, it has been established that 
REA financed cooperatives are federal instrumentalities 
and, accordingly, expressly exempt from Part II and Part 
III jurisdiction by Section 201 (f). Entirely apart from 
this exemption granted to Federal instrumentalities, 
Congress has made it unmistakably clear that it did not 
intend to subject REA financed cooperatives to Part Il 
and Part JJI jurisdiction. This intent was first made 
explicitly evident in the legislative history of the Act. 
Then, in its definition of the type of business which 


required regulation by the Federal government in the public 
interest, Congress described such business in Section 201 (a) 
in terms which did not include the rural electric coopera- 
tives. Interpretations of the Act by Congress, from time 
to time, subsequent to its passage, continued to reflect this 
intent. 


Thus, shortly after passage of the Act, when Con- 
gress passed the Rural Electrification Act of 1936, it 
showed, in both the language of that Act and its legislative 
history, that REA cooperatives were not intended to be 
regulated by the Commission. On numerous occasions, 
thereafter, in connection with proposed amendments to 
the latter Act, Congress clearly expressed its understand- 
ing of the Federal Power Act as not extending the juris- 
diction of the Commission to such cooperatives. 


20 Opinion No. 511, mimeo ced., p. 3. 
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A. Part II of the Federal Power Act by Its Terms Is Not Ap- 
plicable to Cooperatives Because It Expressly Applies Only 
to Transmission and Sale of Electric Energy for Ultimate 
Distribution to the Public 


The provisions of Subsections 201 (a) and (b) delineate 
the scope of the jurisdiction conferred by Congress upon 
the Commission in Part II of the Act. The pertinent 
language reads: 


Section 201. (a) It is hereby declared that the 
business of transmitting and selling electric energy 
for ultimate distribution to the public is affected with 
a public interest, and that Federal regulation of 
matters relating to generation to the extent provided 
in this Part and the Part next following and of that 
part of such business which consists of the trans- 
mission of electric energy in interstate commerce and 
the sale of such energy at wholesale in interstate com- 
merce is necessary in the public interest .. . 


(b) The provisions of this Part shall apply to the 
transmission of electric energy in interstate commerce 


and to the sale of electric energy at wholesale in inter- 
state commerce... The Commission shall have juris- 
diction over all facilities for such transmission or sale 
of electric energy, ... (italics supplied). 


In order to determine the meaning of Section 201 (b), it 
is necessary that it be read in context with the other 
sections of the Act. Section 201 (b) says that jurisdictional 
facilities are ‘‘all facilities for such transmission or sale.”’ 
The ‘‘such’’ in this phrase refers to the first sentence of 
Section 201 (b). If the ‘‘such’’ is replaced by the phrase 
to which it refers and if Section 201 (b) were to be read in 
isolation, apart from the rest of the Act, jurisdictional 
facilities would be, ‘‘all facilities for the transmission of 
electric energy in interstate commerce and the sale of 
electric energy at wholesale in interstate commerce.’’ This 
phrase—‘‘transmission of electric energy in_ interstate 
commerce and the sale of such energy at wholesale in 
interstate commerce’’—is, however, used in the immediately 
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preceding subsection, Section 201 (a). Whatever meaning 
this phrase has in Section 201 (a), it must have the same 
meaning a few lines below, in Section 201 (b), in defining 
jurisdictional facilities. 


Turning now to Section 201 (a), there is, first, a declara- 
tion that “The business of transmitting and selling electric 
energy for ultimate distribution to the public is affected 
with a public interest.’’ Note, the business which is the 
subject of this Section and of the Act is not merely ‘‘the 
business of transmitting and selling electric energy,’’ but 
is “the business of transmitting and selling electric energy 
for ultimate distribution to the public.’? As will be shown, 
infra, these are two distinct concepts, recognized in the law 
by the courts in connection with many utility regulatory 
statutes, prior to enactment of the Federal Power Act as 
well as since that time, a distinction with which the authors 
of the Federal Power Act, as will also be shown below, 
were familiar. 


Turning again to Section 201 (a), there is a Congres- 
sional determination that ‘‘ Federal regulation . . . of that 
part of such business which consists of the transmission 
of electric energy in interstate commerce and the sale of 
such energy at wholesale in interstate commerce is neces- 
sary in the public interest.’’ (Italics supplied) The “such 
business”’ in this clause is ‘‘the business of transmitting 
and selling electric energy for ultimate distribution to the 
public’’ and not merely ‘‘the business of transmitting and 
selling electric energy.” There is no room for doubt on 
this point. The words are there in the opening lines of 
Section 201 (a). To omit “for ultimate distribution to 
the public’? would be to fail to give effect to the word 
‘such’? in the clause, in Section 201 (a), declaring the 
necessity for Federal regulation of the interstate part of 
this business. 


The meaning of the phrase ‘‘for ultimate distribution to 
the public’’ is a matter to be considered separately from 
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the question whether the phrase itself must, as a matter 
of simple syntax and logic, be considered a part of the 
definition of jurisdictional facilities in Section 201 (b). 


Before turning to the meaning of the phrase ‘‘for 
ultimate distribution to the public.’? we would represent 
schematically by three concentric circles the relationship 
which Sections 201 (a) and 201 (b) establish: the largest 
circle constitutes the whole business of selling and trans- 
mitting electric energy, both for ultimate distribution to 
the public and otherwise; the middle circle represents the 
business of transmitting and selling electric energy for 
ultimate distribution to the public only: and the smallest 
circle represents the interstate part of the business of 

nitting and selling electric energy for ultimate dis- 

n to the public only. It is only the smallest circle 

h. in Section 201 (a), Congress declared Federal 

regulation was necessary, and over which, in Section 
201 (b), it gave the Commission jurisdiction. 


Because Part II jurisdiction of the Commission is limited 
to the transmission and sale at wholesale of electric energy 
in interstate commerce for ultimate distribution to the 

rural electric cooperatives are not subject to the 

sion’s jurisdiction. As demonstrated infra, co- 
operatives serving members are not engaged in ultimate 
distribution to the public: consequently, their business is 
not within the scope of the Act. 


Arkansas Power & Light Co, v. Federal Power Commis- 
ston ® and Public Service Co. of Indiana vy. Federal Power 
Commission relied on by Petitioners (Br., 20), in support 
of their position that REA financed cooperatives are public 
utilities as defined in Part IT of the Act, do not support 
that position, Those cases simply hold that sales by a 
public utility to a cooperative under the Act are within 


23 26% F. 2 276 (CLA, 4, 1966). 


Z2275 F.2d 100 (CLA, 7, 1967), 
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the protection of the Act against unreasonable rates. 
Neither case holds that cooperatives are ‘‘public utilities”’ 
as defined in Part II, subject to directives and contro] of 
the Commission. Not only cooperatives but, as was estab- 
lished in the landmark Shrewsbury case (New England 
Power Company v. Federal Power Commission, 349 F.2d 
258 (CA 1, 1965), affirming, 32 FPC 373), municipalities 
(also expressly exempt by Section 201(f)) likewise come 
within the ambit of the Act’s protection insofar as being 
a resale customer of a public utility is concerned. See also: 
United States v. Public Utilities Commission of California, 
345 U.S. 295. 


B. The Legislative History Conclusively Demonstrates That 
Congress Intended Commission’s Part II and Part II 
Jurisdiction To Be Limited To Profit-Making Public 
Utilities Holding Themselves Out To Serve the Public 


The legislative history relating to the Act establishes 
beyond any doubt that Congress intended to extend the 


Commission’s jurisdiction only to those organizations 
commonly considered to be public utilities in the traditional 
sense, i.e., profit companies holding themselves out to serve 
the public and furnishing service to the public. 


Parts II and III of the Act were enacted as parts of the 
Public Utility Act of 1935, which also included, as Title I, 
the Public Utility Holding Company Act of 1935. The 
purpose of the entire Act was to eliminate and prevent the 
recurrence of the investment and profit abuses which had 
grown up in the investor-owned segment of the electric 
industry under the domination of the holding companies. 
This fact appears over and over again in the legislative 
history. 


It is emphasized in the message from the President to 
the Congress, dated March 12, 1935, discussing the bill and 
transmitting the report of the National Power Policy Com- 
mittee with respect to public utility holding companies. 
It also appears in the statements of Senator Wheeler and 
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Congressman Rayburn, who introduced the bill, in the Hear- 
ings on the Publie Utility Act of 1935, Committee on Inter- 
state Commerce, U.S. Senate, T4th Cong., Ist Sess., April 
16. 1935; in the Hearings on the Public Utility Act of 1935, 
Committee on Interstate and Foreign Commerce, House of 
Representatives, 74th Cong., lst Sess.; and in the Com- 
mittee reports on the Dill.“ The statements of Senator 
Wheeler and Congressman Rayburn and the President’s 
message are contained in the Senate Hearing. 


The abuses sought to be guarded against are pointed up 
in this excerpt from the Senate Report: 


Control over the capitalization of operating utilities 
is plainly an essential means of safe guarding the 
public against the unsound financial practices which 
make impossible the proper and most economical per- 
formance of public utility functions.* 


In explaining the scope of the Bill to the House Com- 
mittee, a co-author of the Bill, Federal Power Commissioner 
Seavey, made this statement: 


Those are broad general purposes, stated in very broad 
general terms, but the particular and immediate and 
continuing objective of this Act is the protection and 
advantage of the consumers of electric energy through- 
out the United States and the protection of those who 
invest in the securities of the industry. 


Those are the two primary immediate objectives of 
the Act.” 


That the Act was intended to apply only to public utilities 
affected by the holding company legislation was shown by 
this testimony of Mr. Dozier DeVane, Solicitor of the 


22H. Rep, No, 1315 and S. Rep, No. 621. 
AS. Rep. No. 621, p. 50. 


= Hearings on the Publie Utility Aet of 1935, Committee on Interstate and 
Foreign Commerce, U.S, House of Reps, 74 Cong., Int Seas, p. 391. 
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Federal Power Commission, and the other principal co- 
author of the Act: 


The provisions of Title Il, and to our mind, the most 
beneficial provisions in Title II are designed to secure 
integrated operating systems as the proper outgrowth 
of whatever holding company regulation may be 
enacted.” 


The intent of Congress to regulate only those utilities 
operated for private profit was emphasized in this colloquy 
between Chairman Rayburn, who also introduced the Act 
in the House. and Mr. DeVane: 


The Chairman. The reason why these things (Federal 
agencies) are not brought under this agency of the 
Government (FPC) is that they are not operated for 
private profit. 


Mr. DeVane. That is correct, sir. These are regulatory 
matters we are not coneerned with. 


The Chairman. Exactly. Congress could do it if they 
wanted to. (Material in parenthesis supplied) 


The Commission has recognized that the Act was passed 
as a part of the Act which contained the Public Utility 
Holding Company Act of 1935 and for the same purposes. 
After pointing out this fact in the Dairyland Opinion, the 
Commission said: 

The purpose of that legislation was most clear: it was 
designed to prevent the notorious investment and profit 
abuses which had developed in the industry under the 
domination of the holding companies. This is evident 
on nearly every page of the legislative history. The 
entire focus of this legislation was directed to the 
privately-owned companies which held themselves out 
to render a public service.™ 

26 Tid, p. 517, 


27 hid, p. 481. 


28 Opinion No, 511, mimeo od, pede 
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Also, in Nebraska Power Co., the Commission declared 
that: 
The Act is a highly remedial one enacted by Congress 
upon consideration of and in reference to the abuses 
by private utilities which had been brought to the 
attention of Congress.” 


The various provisions of the Act are directly aimed at 
the prevention of the recurrence of such abuses, e.g., 
regulation of disposition of property, consolidation, pur- 
chase of securities, issuance of securities, assumption of 
abilities, rates and charges, adequate service, ascertain- 
ment of cost of property, accounts, rates of depreciation, 
officials dealing in securities and interlocking directorates. 

Not only does the legislative history disclose that 
Congress passed the Act to eliminate the abuses which had 
developed in the profit-making sector of the electrie utility 
industry, but it also conclusively establishes that Part II 
and Part III were intended to regulate only those entities 
which are public utilities in the traditional sense in that 
they hold themselves out to serve the public and dedicate 
their property to the public service, or, as stated in Section 
201 (a) transmit and sell electric energy for ultimate dis- 
tribution to the public. Federal Power Commission 
Solicitor DeVane and Commissioner Seavey, the principal 
authors of the Act, engaged in numerous colloquies at the 
hearings in which this point is emphasized over and over 
again. This point was made by them in response to 
questions concerning the provisions of the Bill, later 
deleted, which required the companies covered by the Bill 
to transmit electric energy over their facilities for others. 
They emphasized that the companies to which Part IT 
would be applicable could be required to do this because 
they had dedicated their facilities to the public service. 
Excerpts from these colloquies appear in Appendix B to 
this brief (infra, pp. 82 to 85). 


295 FPC 19. 
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At the request of the Committees, Mr. DeVane and 
Oswald Ryan, the General Counsel of the Commission, 
furnished the Committees with a memorandum on the 
constitutionality of Title 11.2 That opinion also emphasized 
that the Act was applicable only to traditional public 
utilities which had dedicated their property to the per- 
formance of a public service. The following quotation is 
from that opinion: 

The discussion may start from the premise that the 
industry here involved is one of a public-utility charac- 
ter, completely subject to public regulation... . They 
have in the traditional sense dedicated their property 
to the performance of a public service." 


It is thus obvious that Congress had no intention to 
regulate any entity under Parts II and III other than 
profit making public utilities holding themselves out to 
serve the public and dedicating their services to the public 
generally. Since the coperatives do not hold themselves 
out to serve the public, nor dedicate their service to the 


public generally, as will be demonstrated infra® and since 
they do not operate for profit and therefore could have 
neither the motivation nor means to engage in the abuses 
sought to be eliminated by the Act, obviously they were 
not intended by Congress to be subject to regulation by 
the Commission under Parts II and ITI. 


C. Cooperative Service Does Not Constitute “Distribution 
to the Public” 


The decided cases incontrovertibly demonstrate that 
cooperatives which are organized and undertake to serve 
their members are not engaged in ‘‘distribution to the 
public.’ The query as to what constitutes service ‘‘to the 
public’ has been answered in innumerable cases. The 

80 Hearings on the Public Utility Act of 1935, Committee on Interstite and 
Foreign Commerce, U.S. Sen., T4th Cong, Ist Sess. pps TOT-SOT, 

a Thid., 803. 


31Sco infra, pp, 31-36, 
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test applied is whether the corporation furnishing the 
service which is ordinarily furnished by public utilities 
**holds itself out to serve the public,’’ or whether its service 
is limited to selected customers. 


The leading two cases involving the public utility status 
of rural electric cooperatives are: Znland Empire Rural 
Electrification, Inc. v. Department of Public Service of 
Washington et al. and Garkane Power Co, v. Public Serv- 
ice Commission.4 In both cases it was held that the coop- 
eratives involved were not furnishing service to the public 
and therefore not subject to the jurisdiction of the state 
public service commissions. 


In the Inland case, the court said (at pp. 261-262) : 


It is apparent that, upon a literal application of the 
definitions above set forth, respondent (cooperative) 
would come within the scope of the regulatory provi- 
sions of the 1911 act. ... However, the question sub- 
mitted for our determination is w hether, despite these 
literal definitions, respondent is in fact and law a 
public service corporation within the purview of the 
public service commission law. 


The court held it was not and stated (at pp. 262-63) : 


Regulation by the department is predicated upon the 
proposition that the service rendered is public service 
and, further, if the person sought to be regulated is 
a corporation, that it be a public service corporation; 
in other words, the public service commission law 
relates to public service properties and_ utilities. 
(Citing numerous cases) 


a2¢*, . . the dominant faetor in fixing common carrier status at common 
law is the presence of a ‘holding out’ to transport the property or person 
of any member of the publie who might choose to employ the proferred 
wervice, State of Washington, ex rel. Stimson Lumber Co. vy. Kuykendall 
(1927), 275 U.S. 207''. Lan Vegas Hacienda v. CAB, 298 F. 2d 430, 434 
(CA 9, 1962). 

A host of other casem, too numerous to cite, are to the xame effect, 


33.92 P. 2d 258 (Wansh., 1939). 
%4 100 P. 2d 571 (Utah, 1940). 
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Were the law construed to apply to private corpora- 
tions not serving the public, a serious question would 
arise as to its constitutionality. . . (Citing cases) 

.. A corporation becomes a public service corpora- 
tion, subject to regulation by the department of public 
service, only when, and to the extent that, its business 
is dedicated or devoted to a public use. The test to 
be applied is whether or not the corporation holds itself 
out, expressly or impliedly, to supply its service or 
product for use either by the public as a class or by 
that portion of it that can be served by the utility, or 
whether, on the contrary, it merely offers to serve only 
particular individuals of its own selection. (Citing 
cases) 


Applying these rules and principles, we are of the 
opinion that respondent is not a public service cor- 
poration and is, therefore, not subject to regulation 
by the public service commission. Respondent was 
organized under the 1907 Act and. so far as the com- 
plaint shows, it conducts its business strictly in ac- 
cordance with the privileges conferred and the limita- 


tions prescribed by that act. But. more important 
than that is the controlling factor that it has not 
dedicated or devoted its facilities to public use, nor has 
it held itself out as serving, or ready to serve, the 
general public or any part of it. It does not conduct 
its operations for gain to itself, or for the profit of 
investing stockholders, in the sense in which those 
terms are commonly understood. It does not have the 
character of an independent corporation engaged in 
business for profit to itself at the expense of a con- 
suming public which has no voice in the management 
of its affairs and no interest in the financial returns. 
Its members do not stand in the relation of members 
of the public needing the protection of the public serv- 
ice commission in the matter of rates and service 
supplied by an independent corporation. 


On the contrary, it functions entirely on a cooperative 
basis, typifying an arrangement under and through 
which the users of a particular service and the con- 
sumers of a particular product operate the facilities 
which they themselves own. The service, which is 
supplied only to members, is at cost, since surplus re- 
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ceipts are returned ratably according to the amount 
of each member's consumption. There is complete 
identity of interest between the corporate agency sup- 
plying the service and the persons who are being 
served. It is a league of individuals associated together 
in corporate form for the sole purpose of producing 
and procuring for themselves a needed service at cost. 
In short, so far as the record before us indicates, it is 
not a public service corporation. (Italics supplied) 


In Garkane, the Utah regulatory statute defined a public 
utility to include every ‘‘electrie corporation where the 
service is performed for, or the commodity delivered to, 
the public generally."" (p. 572) An ‘‘electrical corpora- 
tion”’ was defined as one which owns or operates or in any- 
wise furnishes power ‘*for public service.”’ (p. 572) The 
court, in deciding that a cooperative was not a public utility, 
stated (pp. 572-3): 


It is clear and undisputed that GarKane will ‘‘own, 
control, operate and manage an electric plant.’’ As- 
suming that the phrase ‘‘public service’? and ‘‘for 
service to the public’? have the same meaning the 
sole question is whether Garkane will furnish electric 
power ‘‘for public service”? or ‘‘to the public 


generally.’’ 
F ° ° ° 


The distinction thus made is valid, and is conclusive of 
this case, Garkane does not propose to hold itself 
ont to serve all who apply and live near its lines; its 
very charter which gives it existence restricts its service 
to a certain group (members.) It does not propose 
to serve the public generally, hut only to serve its 
members, 


“The test... is... whether the public has a legal 
right to the use which cannot be gainsaid, or denied, 
or withdrawn, at the pleasure of the owner. Farmers’ 
Market Co. v. RR Co., 142 Pa. 580, 21 A. 902, 989, 990.’" 


“The essential feature of a public use is that it is not 
confined to privileged individuals, but is open to the 
indefinite public. It is this indefiniteness or unre- 
stricted qnality that gives it its public character,’’ 


35 


Thayer v. California Development Board, 164 Cal. 117, 
127, 128 P. 21, 25. (Italics supplied) 


The court disposed of the arguments advanced by the 
Utah Commission as to why it should have jurisdiction over 
the cooperative in the following language (p. 573): 


But the Public Service Commission points out that 
membership in GarKane is easy to obtain and that 
actually the Corporation solicits membership and has 
apparently accepted thus far all who paid their fee 
and agreed to pay the monthly minimum. This does 
not affect the relationship of the Corporation with its 
membors nor does it change the character of the serv- 
ice to be rendered. The distinction between a public 
service corporation and a cooperative is a qualitative 
one. In a cooperative the principle of mutuality of 
ownership among all users is substituted for the con- 
flicting interests that dominate the owner vendor-non 
owner vendee relationship. In a cooperative all sell 
to each. The owner is the seller and buyer. 


In its argument the Commission contends as a matter 


of policy it would be bad to allow cooperatives such 
as GarKane to escape supervision and regulation on 
the theory, largely, that they must be protected from 
themselves or the members be protected from misman- 


agement. On the contrary tt appears that there is no 
need for requlation of true cooperatives, The theory 
of public utility regulation is based on a recognition 
that most public utilities are monopolistic, that their 
services are necessary or convenient to the residents of 
the area, and that because of the conflict of interest 
between the utility and its customers or consumers 
there is likely to arise situations where rates are so 
high as to deny service to many, or so low as to deny 
a fair return on its investment to the utility and its 
stockholders which in turn would tend to result in 
Inadequate service, Therefore, regulation is desirable 
to harmonize and balance these interests... . (Again 
referring to cooperatives) There is no conflict of con- 
sumer and producer interests—they are one and the 
same, If rates are too high the surplus collected is 
returned to the consumers pro rata. If rates are too 
low the consumers must accept curtailed service or 
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provide financial contribution to the Corporation. If 
service is not satisfactory the consumer-members have 
it in their power to elect other directors and demand 
certain changes. Resort to equity, as in the case of all 
mutuals, may be had if one group of members seeks 
to over-reach the others. The function of the Commis- 
ston in approving rates, capital structure, etc., is un- 
needed by GarKane, its members, or the communities 
which tt rill serve. (Italics and material in parenthesis 
supplied) 


The court emphasized that the size of the cooperative is 
unimportant (p. 574): 

. .. On the other hand, as was held in Dairymen’s 
Cooperative Sales Assn. v. Public Service Comm., 318 
Pa. 381. 177 A. 770, 98 A.L.R. 218, the hauling of milk 
for some 17.000 members of the Association was not 
an undertaking to haul for all persons indiscriminately, 
i.e, for the public. ... 
Counsel's contention that the activities of GarKane 
will be affected with a public interest cannot be de- 
nied. But that which may be affected with a public 
interest is not necessarily a public utility. (Italics 
supplied) 


There are many other cases holding that a rural electric 
cooperative is not serving the ‘‘public.’’* 


1. The Reasons for Commission Regulation 
of Public Utilities (Protection of Consumers 
and Investors) Do Not Apply to Cooperatives 


Public service commissions have been created primarily 
to protect the interest of consumers.” Commission statutes 
require utilities generally to provide consumers with ade- 


% Sach cases include: Sutton v. Hunziker et al, 272 P.2d 1012 (Idaho, 
1954); San Miguel Power Association v. Utah Public Service Commission, 292 
P.2d 741 (Utah, 1956); Clearwater Power Company, ct al. v. Corporation 
Commiarion et al., 299 P.2d 444 (Idaho, 1956); Socorro Electric Cooperative, 
Ine. 4. Public Serve Company of New Meszico, et al., 348 P. 2d 88 ON. Mex., 
1959); Black River Electric Cooperatine, Inc, ¥. Public Service Commiasion, 120 
S.E. 24 (8S. Car., 1961). Dickinson vy. Maine Public Service Co,, 223 A. 2d 435 
(Maine, 1966); Community Public Sern, Co. v. New Mexico Pub, Serv, Comm., 
414 P. 20 675 (NM, 1966). 


%% BARNEX, THE Economics or Pusiic Utiuity REGULATION (1942), p. 149. 
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quate service at reasonable rates. Because of the unique 
monopoly character of utility service in many instances 
and the essential nature of the service, the state generally 
confers on the commission power to compel the public 
utility to serve adequately any of the public desiring serv- 
ice. It is the commission’s duty to prevent the public 
utility from overcharging the public for needed service and 
from discriminating among consumers in charges or 
conditions of service. 


This reason for commission jurisdiction—protection of 
consumers—has no application to a cooperative. In a 
true cooperative where the consumers are members hav- 
ing equal ownership of the electric facilities and an equal 
vote in their management, commission regulation is not 
only unnecessary from the standpoint of protection of the 
consumer but has no meaning. There is no motive or 
incentive for cooperative members to overcharge them- 
selves or provide inadequate service. If they pay rates 


which produce more than the cost of service, they own the 
excess and in due course they will cause it to be returned 


to themselves or disposed of otherwise as they decide.“ 


—_— 

$7 Senator Norris, co-author of the Rural Electrification Act. described this 
characteristic of cooperatives in the course of the Senate debate on passage 
of the Act as follows: 


Mr. Norris: I understand that in its operations so far the Rural 
Electrification Administration to a very great extent has dealt with 
private cooperative organizations, There is, let us say. a cooperative 
organization of farmers organized under a State law sufficient in number 
and covering enough compact territory to make a system of distribution 
of olectricity self-liquidating. I understand that to be a private coopera: 
tive organization, It has not within it any public utility. (Italies 


supplied.) 


Mr, McNary: Such a structure as is described by the Senator, private 
in nature, could necessarily make profits and distribute dividends . . . 


Mr. Norrts:; No, As T understand a private cooperative organization, 
there ins no chance for anyone to make money except the organization 
itsolf, There is no objection to that kind of an organization making all 
the money it wants to make. They are their own customers, They sell the 
cloctricity to themselves and if they want to go into it and make money 
by charging high rates, they themselves have to pay them. There is no 
opportunity in that kind of a case for any private individual ever to 
make any money. (80 Cong. Ree. 2755, 74th Cong., 2d Sess.) 
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The consumers, as members of the cooperative, can correct 
service inadequacies by replacing management if necessary. 
The courts, through enforcement of by-laws and contracts, 
provide protection against discriminatory treatment among 
the members.“ Most of the states have recognized that 
this reason for commission jurisdiction simply does not 
apply to an organization which is formed and operated in 
good faith as a cooperative serving members and is not 
a mere device to evade commission regulation. 


Commissions frequently are given jurisdiction to ap- 
prove the issuance of securities by utilities. The reason 
for this jurisdiction is not only that consumers shall be 
assured adequate service at reasonable rates through the 
establishment of financially sound utility systems able 
to attract capital investment at reasonable cost, but also 
to protect the investors who supply capital for the utility 
systems.” In the case of REA-financed electric coopera- 
tives which obtain substantially all of their initial capital 
from Federal loans there is no need for Commission juris- 
diction from the standpoint of protection of the investor. 
The investor in REA-financed electric cooperatives is the 
Federal Government, whose interests, according to the 
Congressional mandate of Section 4 of the Rural Electri- 
fication Act, have been entrusted to the Administrator. 
In making his statutory finding with respect to the feasi- 
bility and self-liquidating character of the project, the 
Administrator makes studies and investigations substan- 
tially the same as would a commission concerned with the 
protection of the investor. Moreover, the discretion con- 
ferred upon the Administrator by Congress has been held 
not subject to review in the courts.” As will be shown 

4 Garkane Power Co., Inc. v. Public Service Comm., 100 P. 2 
(Utah, 1940). 

39 Baunrs, Loe, Cit., mupra, footnote 36. 


Kansas City Power & Light Co. v. McKay, 225 F. 2d 924; 96 U.S. App. 
D.C. 273 (CAD. 1955, cert, denied, 350 US. 884 (19° > lowa-[Uinoia 
GGE Co. %. Benam, 247 F, 2d 22; 101 U.S. App. D.C. 31) (C.A.D.C. 1957) 
cert, denied, 256 U.S. 949 (1954). 
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more fully below, Congress cannot be assumed to have in- 
tended to protect the Government’s interest as investor by 
making the Administrator’s powers subject to further re- 
view by the Federal Power Commission. If it had any 
such kind of ‘‘second guessing” in mind, a clear expres- 
sion of the intention to create such an administrative 
anomaly would seem essential. 


D. Subsequent to Passage of Act, Congress Has Shown It Does 
Not Interpret Act To Apply to Rural Electric Cooperatives 


In a letter to the Committee on Forestry and Agriculture, 
dated February 17, 1936, commenting on the Rural Electri- 
fication Act of 1936, then pending before the Congress, the 
Commission never suggested that the Federal Power Act 
conferred any jurisdiction over cooperatives on the Com- 
mission. It referred only to the fact that the pending leg- 
islation ‘“‘proposed duplication of functions now delegated 
to this Commission”’ in that the bill authorized the Admin- 
istrator to make certain studies and investigations respect- 
ing the progress of rural electrification. The Commission 
advised that the Federal Power Act delegated to the Com- 
mission similar responsibility. It is not conceivable that 
if the Federal Power Act conferred other areas of au- 
thority over rural electrie cooperatives on the Commis- 
sion that it would have remained silent as to those and 
would have mentioned only a minor duplication in the 
field of reports. Congress made no change in this 
provision of the Rural Electrification Act. 


There can be no doubt that Congress has always believed 
the Commission to be without jurisdiction over electric 
cooperatives. Starting in 1939, there have been many at- 
tempts to give the Commission some jurisdiction over the 
electric cooperatives or otherwise to restrict REA’s ac- 
tivities on certain points. At no time was there even a 
hint that the Commission might then possess any jurisdic- 
tion in the premises—not from Congress, nor from the 
utility company representatives who were pressing 
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Congress to give the Commission jurisdiction over the 
cooperatives. 


In 1939 Representative MeGranery of Pennsylvania in- 
troduced H.R. 6292, which would have required a determina- 
tion to be made by the Commission that a generating plant 
would result in lower cost electricity before a loan could 
be made by REA. No action was taken on that bill. 


In 1946 Representative Harris introduced H.R. 5555, to 
require the consent of the Commission where there is no 
state jurisdiction before an REA generating plant loan 
could be made. No action was taken on the bill. 


Also, in 1946 there was an attempt to limit an appro- 
priation for REA by requiring certification by the Com- 
mission that there is not sufficient electric current available 
in the area before a generating loan could be made. This 
recommendation was contained in Senate Report 990 on 
H.R. 3458 and was defeated. 


In 1948 Representative Harris introduced H.R. 2709, 
providing the same requirement as in his previously in- 
troduced H.R. 5555 in 196. No action was taken on the 
bill. 


This is a brief resume of the attempts made in the Con- 
gress either to make the REA’s authority in some way 
subject to the jurisdiction of the Commission or to other- 
wise restrict it. In every case the attempt failed. In most 
cases, it did not even reach the point of being acted upon. 
And, of greater significance, is the fact that not one 
single hint or question was raised that conceivably, in 
some circumstances, the Commission might have jurisdic- 
tion of any kind over cooperatives. 


In May of 1947, in House Report No. 450, Committee 
on Appropriations, 80th Cong., Ist Sess., then Represen- 
stative Dirksen, Chairman, reported (p. 32) on ‘‘the ad- 
visability of a proposal to confer upon the Federal Power 
Commission or upon the State Commissions or authorities 
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having jurisdiction of such matter, the power to veto a loan 
for the acquisition, construction, operation, enlargement, 
or extension of a generating plant’? because ‘At the 
present time there is no existing limitation upon REA im 
this respect and it is believed that an appropriate agency 
either in the Federal or State Government should have 
some supervisory authority in this matter. (Italics sup- 
plied) No such authority was conferred. 


Of the greatest interest and importance is the report 
of the debate in the Senate upon the amendment offered 
by the Appropriations Committee to the Urgent Deficiency 
Appropriation Act of 1946 (92 Cong. Ree. 1799, 79 Cong., 
2d Sess.), which stated: 


Provided, that no part of this fund shall be available 
to the Rural Electrification Administration for the 
making of any loan for the construction of a generating 
plant unless the Federal Power Commission shall first 
certify that there is not sufficient electric current avail- 
able in the area concerned at reasonable rates. 


The entire debate should be carefully read.” It is too 
lengthy to include. All of the Senators who spoke, many 
of whom are still in the Senate and many of whom were 
serving in the Senate at the time of the passage of both 
the Federal Power Act and the Rural Electrification Act 
of 1936, recognized that the Commission had no jurisdiction 
of any nature over cooperatives. Those who opposed the 
amendment made it clear that they did not wish the Com- 
mission to be given such jurisdiction—and they firmly 
believed that such jurisdiction would be disastrous to the 
cooperatives, if only because of the great delays and 
expense which it would entail. 


More recently, Congress has expressed its views con- 
cerning this matter in the course of its consideration of 
the 1964 appropriation for the Federal Power Commis- 
sion. The House of Representatives adopted an amend- 


40a 92 Cong. Ree. 1799-1817, 79th Cong., 2d Seas. 
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ment to reduce the appropriation for the salaries and ex- 
penses of the Commission by $100,000 offered by Represen- 
tative Langen, who stated as the reason for proposing the 
amendment that the assertion of jurisdiction by the Com- 
mission over REA-financed cooperatives was neither 
necessary nor appropriate.*! The Senate Committee on 
Appropriations, while providing additional funds for the 
Commission, stated that ‘‘No funds should be used by FPC 
to establish regulatory authority over REA cooperatives 
until the Congress has had an opportunity to consider 
appropriate legislation, such as the clarifying legislation 
which has been introduced in both the House and the 
Senate’. The legislation referred to in the Senate Report 
includes S. 2028, which was introduced by a group of 
Senators, including Senators Humphrey, Young of North 
Dakota, Nelson, McGovern and Newburger, and McCarthy, 
and would expressly exclude cooperatives from the defini- 
tion of public utility in the Federal Power Act, in Section 
201(f), and would specifically exclude ‘‘non-profit coopera- 


tives’? from the provisions of the Federal Power Act. 


S. 2028 passed the Senate but was not taken up in the 
House because of the Commission’s determination in Dairy- 
land that it lacked jurisdiction over cooperatives. 


41 Cong. Ree. for Thur., Oct. 11, 1963, pp. 18304-5, 88th Cong., 1st Sess. 


42 Comm. on Appropriations, U.S, Senate, Rept. No. 641, p. 9, 88th Cong., 
lst Sess. The Report further states: 
The Committee is advised that the Commission is secking to assert 
jurisdiction over rural electric cooperatives. During the 27 years since 
pamage of the REA statute, the Commission has not asserted general 
jarisdiction over such cooperatives. 


“*The assertion of jurisdiction has raised a number of questions concern: 
ing the responsibilities of the two Federal agencies involved, interpreta- 
tions of the laws establishing them, and the intent of Congress concern: 
ing its actions on these and other related laws. It is the committee's 
opinion that any new assertion of Federal regulatory authority, expecially 
an it conflicts or overlaps the field of another Federal agency, should be 
a matter for consideration by Congress, (Italics supplied) 
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In introducing S. 2028, Senator Humphrey, after stating 
the reasons for REA-financed cooperatives not being sub- 
ject to the Commission’s jurisdiction, explained that the 
purpose of the Bill was merely to confirm what has been 
the law heretofore, that cooperatives are not subject to 
the Commission’s jurisdiction.“ He stated “The law is 
clear. We would not need new legislation except for the 
stubborness of some people who are pursuing an illegal 
course in the face of the provisions of the law in this case, 
as expressly stated by Congress.“ 


I. 


COMMISSION JURISDICTION OVER REA FINANCED COOPERA- 
TIVES UNDER PART II OF THE ACT WOULD POSE IRREC- 
ONCILABLE CONFLICTS WITH REA SUPERVISION AND 
CONTROL 


The Commission in its Opinion No. 511 in the Dairy- 
land case found that the imposition of Commission juris- 
diction under Part II of the Federal Power Act over REA 


financed rural electric cooperatives would create an irrec- 


43 109 Cong. Ree. 14533 88th Cong., 1st Sess.: 


Mr. President, I want to briefly summarize the reasons cooperatives are 
not subject to FPC jurisdiction. First, when Congress established the 
Rural Electrification Administration, it gave the REA Administrator—as 
the legislative history shows—broad discretion to administer the REA 
program vigorously and effectively, unhampered by review or second 
guessing by another Federal agency. FPC review could have entailed 
protracted litigation not only in the Commission, but in the courts as 
well. The legislative history on this point is so clear that even the Gen- 
eral Counsel of FPC has said that the Congress did not intend REA 
loans to be reviewed by FPC, 

Secondly, FPC regulation is unnecessary as a protection for the inves- 
tora and the consumers where, as in the case of REA cooperatives the 
investor is the United States—whose interests are well protected by the 
Administrator—and the consumers are the owners of the cooperatives, 
‘As owners, the consumers control the cooperative 's operations, including 
its rates and service conditions, They would have no motive to over: 
charge themselves and if the rates they set produce more than cost of 
service, the same consumers own and ultimately recover these margins, 


44 Idem, 
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oneilable and needless conflict and duplication of function 
and responsibility over matters vested by Congress exclu- 
sively in the Administrator of REA—a result clearly never 
intended by Congress. The record in the Dairyland case 
fully supports this finding. 

For example, the wholesale rates between Dairyland or 
Minnkota, and its distribution cooperative members may 
be deemed appropriate by the Administrator. Yet, the 
Commission under its methods of allocation and cost de- 
termination under Sections 205 and 206 of the Act may 
arrive at a substantially different result. This may stem 
from the use of standards by the Commission which are 
necessary for the proper regulation of profit-making elec- 
trie utilities, but which are inappropriate for the non- 
profit consumer-owned and controlled cooperatives. (Appen- 
dix A, infra, pp. 69-72, 73-74). 

Similarly, Section 7 of the Rural Electrification Act re- 
quires the Administrator’s approval as a condition to the 
sale of any property by a cooperative borrower (7 U.S.C. 
907). Seetion 203 of the Federal Power Act (49 Stat. 
$49, 16 U.S.C. $24b) requires the Commission’s approval of 
sales of property by a public utility. This raises the pos- 
sibility of the cooperative obtaining the Administrator’s 
approval for the sale of the property but having the sale 
disapproved by the Commission because of the latter’s 
disagreement as to the adequacy of the sales price or for 
other reasons. (Appendix <A, infra, p. 73). 


In the field of loan-making many potential conflicts 
exist, including disagreements between the Administrator 
and the Commission over feasibility, security terms and 
conditions, the necessity for financing, debt equity ratios 
and other capital structure matters, cost estimates, and 
duphcation of facilities (Appendix A, infra, p. 66-69). 


Conflicts are also possible and likely in connection with 
original cost and other accounting matters. (Appendix 
A, infra, pp. 74, 78). 


45 


Accounting regulations of the Commission are designed 
to apply to the ordinary profit organized utility, where 
there exists the diverse interests between stockholders and 
consumers but these same regulations and standards may 
have little application to a non-profit cooperative where the 
interests of owner and consumer are one and the same. 
Examples are indicated by the Commission’s ‘‘above the 
line’? and ‘below the line’? accounting requirements ap- 
plicable and appropriate in the case of the ordinary profit 
organized public utility, but which have little application 
or necessity in the case of a consumer owned and non- 
profit cooperative. 


On this question of conflict the conclusion of the Com- 
mission with respect to it in the Dairyland decision is 
eminently correct (Opinion No. 511, mimeo ed., p. 19): 


The record in this proceeding is replete with evi- 
dence on the question of the exact extent to which the 
Administrator exercises authority over cooperatives 
which would conflict with what the Commission re- 
quires under its statutory mandate. It is not for us 
to resolve this conflict. Congress has expressly au- 
thorized the Administrator to exercise virtually un- 
limited and continuing regulatory authority over the 
operations of cooperative borrowers, which authority 
has been fully exercised for over thirty years. 


Iv. 


PRIOR ADMINISTRATIVE INTERPRETATION OF THE FEDERAL 
POWER ACT SUPPORTS THE INAPPLICABILITY TO REA 
FINANCED COOPERATIVES OF PARTS II AND Ill 


Past administrative interpretation of a legislative en- 
actment, while not conclusive, is entitled to very persua- 
sive weight in the interpretation to be given such enactment 
by a court and ‘‘will not be disturbed except for cogent 


reasons’’.“® 


45 McLaren Vv. Fleischer, 256 U.S. 477, 481. 
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The Commission in rendering its decision in the Dairy- 
land ease dwelt at length on this factor and reviewed in 
considerable detail the history of the Commission’s actions 
in diselaiming any regulatory jurisdiction over REA 
financed electric cooperatives.“ In doing so it carefully 


oO 
claiming such jurisdiction from formal actions of the 
Commission itself with respect to this question. 


After reviewing this whole history, the Commission 
stated: 


In concluding on this point, we think it significant 
that over the past 30 years since enactment of Part 
II of the Federal Power Act, there has not been a 
single instance where this Commission decided the 
cooperatives are jurisdictional. Moreover, Staff, the 
only party claiming that such jurisdiction exists, is 
completely silent on the question of administrative 
interpretation. In the light of the background dis- 
cussed above, it is perfectly clear that the Commis- 
sion has not sought to exercise such jurisdiction and 
we are persuaded that such decision is an appropriate 
one.** 


It was to resolve this question on the basis of a com- 
plete record that the Commission issued its show cause 
order on July 22, 1963, in the Dairyland case. And it 
was only after full and extensive hearings and considera- 
tion of the record and briefs that the Commission on 
January 5, 1967, concluded that its past history of dis- 
claiming jurisdiction over REA financed cooperatives was 
required by legislative history and the clearly expressed 
intention of Congress. 


4 Opinion No. 511, mimeo ed., pp. 15-18. 


471d. 17-18. Footnote omitted. 
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CONCLUSION 


Wnererore, for each and all of the reasons set forth 
in this brief, the Commission’s orders in this cause should 
be affirmed. 


Respectfully submitted, 


RevBEN GOLDBERG 
1250 Connecticut Avenue 
Washington, D. C. 20036 
Attorney for Intervenor, Minnkota 
Power Cooperative, Inc. 


Fioyp E. WHEELER 
25 W. Main Street 
Madison, Wisconsin 53703 
Attorney for Intervenor, Dairyland 
Power Cooperative 


Wri C. WIse 
615 Perpetual Building 
Washington, D.C. 20004 
Attorney for Intervenors, The Com- 
mittee of Rural Electric Coopera- 
tives, et al. 


October 23, 1967 
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APPENDIX A 


Excerpts From The Transcript Of The Record 
In Dairyland Power Cooperative, Et. AL, 
FPC Docket No. E-7113 


ean 


BSS: 
Testimony of John P. Madgett 


Q. State your name, address, occupation and position. 
A. My name is John P. Madgett and I reside at 104 17th 
Place, La Crosse, Wisconsin. Iam employed by Dairyland 
Power Cooperative as General Manager. 


591 Q. Can vou account for this difference—this much 

faster turn over of investment in the profit organized 
utility industry? A. One obvious answer is the much lower 
density of consumer and lower amount of revenue per mile 
of line or dollar of investment experienced by our rural 
electric cooperatives as compared to the density of consumer 
and greater revenue per dollar of investment enjoyed by 
profit organized utilities. You will note by Table 10 of 
R-DPC, Exhibit 2, that the overall average density of 
members per mile of distribution line in the Dairyland 
system is only 2.98. The average density of consumers to 
mile of line for all Class A and B profit organized utilities 
is 33, or over 11 times as great. 
e se es e e ° 
789 

Testimony of Harry A. Nelson 
Minnkota Power Cooperative, Inc. 

Q. Please state your name and address. A. My name is 
Harry A. Nelson, 2115 South 10th Street, Grand Forks, 
North Dakota. 

Q. What is your present position? A. T am the Assistant 
Manager of Minnkota Power Cooperative, Ine. 


* J o e e ° e ° ° e 


791 Q. Please describe the nature of the area and loads 
served by Minnkota and its member cooperatives. 
A. Minnkota and its member co-ops serve an area in north- 
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eastern North Dakota and northwestern Minnesota which 
borders Canada. The area is approximately 200 miles east 
and west and 175 miles north and south. Our area encom- 
passes approximately 95,000 square miles, but we serve 
only the rural and sparsely developed sections of this area. 
Northern States Power Company and Otter Tail Power 
Company serve most of the cities, towns and villages within 
our service areas. The other municipalities are served by 
their own municipally-owned systems. As a consequence, 
our customers are principally farmers. We are, therefore, 
faced with the difficult economies of serving a market hav- 
ing a low customer density and little diversity between 
loads. Indeed, these adverse economic factors explain the 
inability of the local public utilities to extend service to 
the farms, and created the need for a governmental pro- 
gram to accomplish this task. 

Q. Have you made an analysis of the effect of these char- 
acteristics upon the design and generation of Minnkota’s 

and its members’ systems? <A. Yes. 
792 Q. Will you please describe the results of your 

analysis? -A. The results are set forth in Exhibit 48 
(MK-A) entitled “Area and Load Characteristics”, which 
was prepared under my direction. The most significant 
characteristic is on low customer density per mile of distri- 
bution line. We average 1.75 customers per mile, while the 
two public utilities in the same area average 29.6 and 41.9 
customers per mile. As a result, the distribution plant in- 
vestment by our members per customer is $937 as compared 
to $233 and $288 for the public utilities. Similarly, the 
distribution operating and maintenance expenses per Ccus- 
tomer is substantially higher for Minnkota’s members than 
for the two utilities. 

The effect of serving a predominantly rural load, with- 
out a substantial mix of commercial and industrial loads, 
is reflected in relating our distribution investment costs to 
the volume of kwh sold. Thus, our members have a distri- 
bution plant investment of approximately $162 per 1000 
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kwh sold, while the public utilities have an investment of 
only $39 and $25!. dollars per 1000 kwh sold. 

The data relating to Otter Tail and Northern States, as 
to miles of distribution lines, was obtained from the 1963 
volume of the MeGraw-Hill Directory of Electric Utilities, 
and as to distribution investment and costs was obtained 
from their reports to stockholders. 


1179 Testimony of Edward F. Wilson 


Q. Please state vour name and address. A. Edward F. 
Wilson, 5301 Saratoga Avenue, Chevy Chase, Maryland. 

Q. By whom are you employed? A. Rural Electrification 
Administration, Washington, D. C. 

Q. How long have you been so employed? A. Since Feb- 
ruary 1, 1936, except for a little over 214 years during 
World War II, during which time I was in the Army Air 
Force. 

a es e e J s s s . ° 
1184 Q. Please summarize the working principles which 

have governed the relationship of REA to its elec- 
trie cooperative borrowers. A. These working principles 
are as follows: 


1. REA has worked with cooperatives in connection with 
their formation. To this end, it has drafted a model elec- 
tric cooperative act and model bylaws. Versions of the 
model act have been adopted in a number of states and the 
model by-laws have been very widely adopted. REA’s field 
staff was available for assistance during every step of the 
formation of a functioning electric cooperative organiza- 
tion, as well as the engineering and other activities relating 
to the preparation of an application for a loan. 

Q. I show you an “Electric Cooperative Act” and a form 
of bylaws. Are these the model act and model bylaws to 
which you referred? A. Yes. 
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2, In general, RIA provides 100% financing. 
1185 3. RISA provides the ground rules and otherwise 
works very Closely with cooperative borrowers in 
connection with every phase of the construction, operation 
and management of their systems. 

Q. How does REA provide the ground rules to which 
you refer? A. The framework for these ground rules is set 
forth in the loan instruments which follow basic standard 
forms. 

Q. I show you forms of loan contracts, notes, mortgages, 
sales agreements, and loan certificate. Are these the stand- 
ard forms to which you referred? A. Yes. 


Q. Please describe briefly the loan contract, Exhibit No. 
1—Sec—Wilson—2. A. The loan contract is an agreement 
between the loan applicant, referred to as the borrower, 
and the United States of America, acting through the Ad- 
ministrator of REA, wherein the Government agrees to 
lend and the borrower agrees to borrow an amount not in 

excess of a specified amount to finance the construc- 
1186 tion and operation of an electric system in rural 
areas for RE Act beneficiaries. 

Article I in general states the maximum amount of the 
loan and the general location of the system: that the loan 
shall be evidenced by notes bearing interest at the rate of 
2¢% per year: that the Administrator may require payment 
of interest with funds advanced by the Government: that 
the Administrator is not obligated to advance more funds 
than are needed to enable the borrower to perform its obli- 
gations under the loan contract: that the notes shall be 
secured by a mortgage or deed of trust as elected by the 
Administrator; and that the borrower will upon request 
of the Administrator issue necessary refunding notes. 

Article II in general provides that the borrower shall 
furnish the Government notes, mortgages. evidence of com- 
pliance with legal requirements, including opinions of coun- 
sel; that the borrower shall submit requisitions for ad- 
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vances of loan funds in the form and with supporting detail 
specified by the Administrator: that the Government will 
advance funds within a reasonable time if the borrower 
has complied with its agreements: that the borrower shall 
deposit loan funds in banks and accounts approved by the 
Administrator, and expend such advances only for purposes 
approved by the Administrator. 

Article III in general provides that the borrower shall 
cause the system to be constructed by a responsible con- 
tractor unless the Administrator permits the borrower to 
undertake construction itself: that the system shall be con- 
structed In accordance with approved plans and_ speci- 

fications without delay, and be completed free and 
1187 clear of any liens except the REA mortgage; that 

the borrower shall obtain bids and follow a specified 
bid procedure as required by REA: that the Administrator 
may supervise construction, inspect and test all workman- 
ship and materials and require replacement of defective 
materials or correction of defective workmanship; that the 
Administrator may appoint a supervisor to take over con- 
struction of the system under specified conditions and with 
broad and sole powers to make expenditures and complete 
construction of the system: and that the borrower shall 
furnish certificates, maps and legal descriptions as required 
by the Administrator. 

Article IV provides a number of specific covenants in- 
eluding provisions that the borrower shall designate banks, 
engineers, a superintendent and certain subordinate em- 
ployees subject to the Administrator’s approval; that the 
borrower shall submit plans and specifications, contracts 
for construction, contracts for the purchase of materials, 
equipment and supplies, contracts for engineering services, 
contracts for the purchase of energy, contracts for acquisi- 
tion of existing facilities, and options or contracts for the 
purchase of land, as required by the Administrator; that 
the borrower will not enter into any contract as described 
above unless the effectiveness of the contract is conditioned 
upon the approval of the Administrator, except for con- 
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tracts not exceeding $100 and in the aggregate not exceed- 
ing 1% of the amount of the loan contract; that the bor- 
rower shall take out and maintain such insurance as the 
Administrator may require; that the borrower shall sub- 

mit evidence it has obtained caseiments, releases, 
1188 authorizations, permits, ete., as required by the Ad- 

ministrator; that the borrower shall make diligent 
effort to extend electric service to all unserved persons 
within the service area of the borrower: that the borrower 
shall at all times keep and preserve records in accordance 
with good accounting practice to which the Government 
shall have access; that the borrower shall deliver to REA 
any contractor's or subcontractor’s bonds; that the bor- 
rower will not operate or energize any portion of the sys- 
tem until it shall have furnished certain evidence satisfac- 
tory to the Administrator of actions taken; and specified 
a number of warranties and agreements including ‘*Buy 
American” and “Equal Opportunity” clauses. 

Article V defines what constitutes a default, and estab- 
lishes the rights of the Government to refuse to make 
further advances of loan funds, take possession of the sys- 
tem, and exercise rights of the borrower, in the event of 
default. 

Q. In addition to the loan contract which was entered 
into between the borrower and REA, are there other con- 
tracts, agreements, oT documents entered into between 
REA and its borrowers? AA. Yes. In general, REA secures 
from its borrowers a mortgage or trust indenture on the 
borrowers’ property. The borrower executes one or more 
notes; each note stipulates among other things the face 
amount of the note, its date, interest rate, interest and 
amortization payments, and the date the final payment is 
due. 


Q. Please deseribe briefly the standard form of 

1189 mortgage, Exhibit No, T-See—Wilson-2. A. The 
mortgage identifies and recites that it secures the 
initial note signed by the mortgagor and contemplated 
additional notes. It defines the mortgaged property to in- 
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elude all lines and generating facilities or other physical 
property, all grants, privileges, easements, franchises of 


the mortgagor, all rights existing under any contracts for 
the purehase or exchange of electric energy, and all other 
property, real or personal, tangible or intangible, together 
with all income from any of the mortgaged property. For 
administrative convenience, automobiles, trucks or other 
vehicles are not included in the mortgaged property, ex- 
cept under specified conditions. 

The mortgage contains, among others, the following 
covenants: that the mortgagor is authorized to execute and 
deliver a valid and enforceable note and mortgage; that 
the mortgaged property is free of any lien other than this 
mortgage and that the lien of this mortgage will be main- 
tained superior to all other liens: that the mortgagor will 
not without approval mortgage or otherwise encumber any 
of the mortgaged property: that it will punctually make all 
payments due on the notes: that it will take all necessary 
actions to preserve its existence and rights, and comply 
with all valid applicable laws; that it will not without ap- 
proval reorganize, consolidate, or merge with any other 
corporations or sell, lease or transfer any part of the mort- 
gaged property: that it will at all times maintain and pre- 
serve the mortgaged property and render its consumers an 
adequate supply of electric energy and other services; that 

it will purchase all materials outright and not sub- 
1190 ject to any conditional sales agreement or lien; that 

it will maintain such insurance as is requested by 
REA and furnish proof thereof to REA; that any note- 
holder shall have the right to advance or expend money on 
behalf of the mortgagor for procuring insurance, paying 
taxes or removing mechanics liens or making repairs or 
defending any suit or in any manner protecting the mort- 
gaged property and be reimbursed for such expenditure; 
that it will not without approval make any addition to its 
system except as may be financed with loans evidenced by 
additional notes, or enter into any contract for the opera- 
tion or maintenance of all or any part of its property, for 
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the purchase of clectric energy or for the use by others of 
any of its property or incur expenses and services beyond 
reasonable expenses in the routine course of business or 
deposit any of its funds in any bank which is not a member 
of the Federal Deposit Insurance Corporation or a Federal 
Reserve Bank; that it will not pay its directors any salaries 
as such for their services without approval, and that sal- 
aries and wages paid officers and employees shall be reason- 
able and appropriate; that it will at all times keep proper 
books, furnish each noteholder a monthly report and an 
annual report certified by an approved public accountant; 
that any noteholder shall have access to the borrower's 
records: that the mortgagor will execute such supplemental 
mortgages as may be needed; that the mortgagor shall 
charge rates which will meet the requirements set forth in 
the mortgage; that the mortgagor will not make any re- 
tirements of patronage capital unless it meets require- 

ments specified in the mortgage: that any proceeds 
1191 from mortgaged property taken under the power of 

eminent domain shall be applied as specified; that 
the mortgagor will not employ any manager or certain 
other employees without approval and will under certain 
circumstances terminate the employment of its manager 
or certain other employees upon request; that it will ob- 
serve and perform all of the covenants contained in the 
loan contract; and that it will set up such reserve funds as 
specified and make accelerated payments within limits 
specified by the mortgage. 

Article III establishes six “events of default”, including 
default on payments due, default in the observance or the 
performance of any covenant or agreement, the filing of 
bankruptey or reorganizing proceedings, appointment of 
a receiver, forfeiture of its corporate charter or subsequent 
permits, or the existence of a final judgment unsatisfied 
for a period of thirty days: provides that in any event of 
default a noteholder may declare all amounts due it to be 
due and payable immediately: and that the holder or hold- 
ers of not less than a majority in principal amount of the 


vb 


notes outstanding at the time of an event of default may 
take possession of and operate the mortgaged property, 
enforee the rights of the mortgagor, sell the property, and 
use the proceeds for the settlement of amounts due on the 
notes. 

Q. Does REA rely solely on the loan instruments to 

secure coordination of REA and cooperative activi- 
1192 ties? A. REA issues to its borrowers a series of 

bulletins which set forth requirements, recommenda- 
tions and policies of REA concerning various aspects of 
the cooperatives’ activities pursuant to the provisions of 
he Rural Electrification Act and the loan instruments. 
They also contain procedures for implementing these re- 
quirements and guidelines and other information useful in 
achieving the degree of coordination between REA and the 
cooperatives which is essential to accomplishment of the 
program objectives. The cooperatives submit to us regu- 
larly reports of various sorts in form prescribed by REA, 
and contracts and forms as set forth in the bulletins. In 
addition, we have a field staff of engineering, accounting 
and management personnel who work with the coopera- 
tives on such matters as explaining REA requirements, 
assisting in the preparation and review of loan applica- 
tions, assuring the appropriateness of the use and expendi- 
tures of loan funds, and in maintaining the security of 
REA loans. Our own experience is that these methods of 
coordination secure effective adherence by cooperatives to 
REA’s requirements and guidelines. 

Q. Mr. Wilson, I show you an Index of Current REA 
Publications, and copies of REA bulletins. Is this the 
series of bulletins to which you referred? A. Yes. 

Counsel for I-Sec.: Mr.’ Examiner, I request that the 
index and series of bulletins identified by Mr. Wilson be 
marked for identification and received in evidence at this 

time as Exhibit No. [-Sec—Wilson-3. 
1193 Q. Do some of these bulletins pertain to the mak- 
ing of loans, and to the issuance of notes or other 
securities in support thereof? A. Yes. For example, Bulle- 


57 


tin 20-2, “Electric Loan Policy for Section 4 Loans,” sets 
forth certain applicable provisions of the RE Act and gen- 
eral policies concerning the making of loans; it describes 
the purposes for which loans mnay be made and certain 
conditions which are established; and it informs loan appli- 
cants of procedures to be used in obtaining assistance from 
REA field representatives in the preparation of loan appli- 
cations. Bulletin 1-5, “Annual Survey of Construction 
Plans and Loan Requirements,” provides for the prepara- 
tion and submission by borrowers of information pertinent 
to their plans for construction and for the submission of 
future loan applications, such information being used by 
REA in the development of its budget and other plans. 
Bulletin 20-7 “Interest and Principal Payments on REA 
Loans Under Sections 4 and 201 of the Rural Electrifica- 
tion Act,” sets forth basic policy reflected in the notes 
issued by the cooperatives in favor of the Government of 
the United States acting through the Administrator of 
REA. 

Bulletin 24-1, “Electric Loan Policy for Section 5 Loans,” 
sets forth policy and procedure particularly applicable to 
loans to cooperatives to finance the wiring of premises and 
the acquisition and installation of electrical and plumbing 

appliances and equipment by their members. 
1194 Bulletin 1-7, “General Funds,” provides recom- 

mendations for all borrowers concerning the amount 
and management of their general funds (roughly, all funds 
other than loan funds) and provides that loan applicants 
must submit a detailed analysis justifying the amount and 
form of investment of general funds where the general 
funds exceed a certain amount, or where more than one- 
fourth of the general funds are deposited or invested other 
than as recommended in the bulletin, or at the specific re- 
quest of REA for such an analysis. 

There are of course numerous bulletins pertaining to 
engineering matters of concern to loan applicants, such as 
Bulletin 40-4, “Standards for Mapping for REA Electric 
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Borrowers,” or Bulletin 60-8, “Systems Planning Guide for 
Electric Distribution Systems.” 

Q. Do any of these bulletins relate to the sale and trans- 
fer of property, including intercooperative transfers, or the 
acquisition of electrie facilities? AL Yes. For example, 
Bulletin 115-1, “Sales of Property by Electric Borrowers,” 
points out that the RE Act specifically provides that a bor- 
rower may not dispose of its property without the approval 
of the REA Administrator. The bulletin establishes re- 
quirements for obtaining approval of such sales by the 
Administrator, lists methods for handling sales of property, 
and details the information required by REA for the con- 
sideration of proposed sales. The bulletin points out that 
transfers of property between borrowers which involve an 

assignment of loan funds or assumption of REA in- 
1195 debtedness will be handled on an individual case 
basis. Borrowers are required to prove they have 
properly accounted for expenditures in connection with the 
sale of property, which includes sales for cash, transfer by 
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sition of Existing Electri¢ Facilities,” establishes policy 
and procedure for the acquisition of facilities where such 
facilities are an incidental, and necessary means for pro- 
viding service to persons in rural areas who are not receiv- 
ing central station service. The bulletin reflects the fact 
that in some cases the extension of service to unserved 
persons can be accomplished only through the acquisition 
of existing facilities by an REA borrower, and provides for 
the prior approval of and control over such or any other 
acquisitions by REA. This control is exercised by REA 
in the manner needed to accomplish the objectives of the 
rural electrification program. 

Q. Do any of these bulletins relate to rates, including 
rates applicable to sales for resale? A. Yes. There are 
several which relate to rates. For example, Bulletin 112-1, 
“Handbook of Electric Retail Rates and Service Rules,” 
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provides sample forms of tariffs, and suggested service 
rules and regulations. Bulletin 112-2, “Electric Retail 
Rates,” establishes general policy and substantive criteria 
for the design of retail rates, and procedures applicable to 
the coordination of REA and cooperative activities 
1196 concerning retail rates. Bulletin 112-3, “Area Cover- 
age Service,” provides REA policy concerning the 
extension of service on an area coverage basis, and infor- 
mation concerning line extension plans for borrowers, 
where necessary and required. Bulletin 112-6, “Large 
Power Rates and Contracts, and Sales for Resale,” sets 
forth requirements concerning the approval of large power 
rates, information useful in estimating costs and designing 
such rates, and specifically requires that each sale for 
resale be pursuant to a contract containing a provision 
that the contract shall not be effective unless the contract 
is approved in writing by the Administrator of REA. 
With respect to sales at wholesale for resale by a fed- 
erated cooperative to one of its members, REA prescribes 
the use of a general form of contract, REA Form ++, 
“Wholesale Power Contract—Federated Cooperative.” This 
contract contains a provision that the federated coopera- 
tives shall serve the member under a rate which will “pro- 
duce revenues which shall be sufficient, but only sufficient, 
with the revenues of the Seller from all other sources, to 
meet the cost of the operation and maintenance (ineluding 
without limitation, replacements, insurance, taxes and ad- 
ministrative and general overhead expenses) of the gen- 
erating plant, transmission system and related facilities of 
the Seller, the cost of any power and energy purchased for 
resale hereunder by the Seller, the cost of transmission 
service, make payments on account of principal of and 
interest on all indebtedness of the Seller, and to provide 
for the establishment and maintenance of reasonable re- 
serves.” The contract further provides that the 
1197 federated cooperative’s board of directors (the rep- 
resentatives of the member systems) shall review the 
rate at least once es ch calendar year and revise it if neces- 
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sary. The contract: provides for the furnishing of due 
Notiee of proposed revisions to the members and to the 
REA Administrator, and further provides that no such 
reviston shall be effective unless approved in writing by the 
Adhuinistrator, Inasmuch as no loan will be made to the 
federated cooperative unless there are in existence satis- 
factory wholesale power contracts with the members and 
satisfactory arrangements for the rates to be charged the 
meimnbers, the etfeet of these procedures and arrangements 
is to provide a very close coordination of REA and co- 
operative activities with respect to rates for the sale of 
power and energy at wholesale for resale. 
Q. Do any of these bulletins relate to accounting and 
REA aceounting requirements? A. Yes. Bulletin 181-1, 
“Uniform System of Accounts,” prescribes the accounting 
records to be maintained by REA electric borrowers. It 
is, In general, based on the FPC’s Uniform System of Ac- 
counts, but has been modified to meet the accounting needs 
of the electric borrowers financed by REA. One such major 
accounting need stems from the non-profit nature of the 
rural electric cooperatives which constitute all but a very 
part of the REA program. Additional modifications 
e from the rnanner in which the REA program is ad- 
ministered. 
Q. Staff Witness Sonner was asked whether he was 
aware that REA has prescribed separate accounting 
systems for use by its investor-owned electric borrowers 
its runicipally-owned and other electric borrowers. 
a responded by stating his understanding that REA has 
only one Uniform System of Accounts prescribed for elec- 
tric borrowers, and that the 1961 edition superseded an 
edition entitled “Uniform System of Accounts Prescribed 
for Rural Electric Cooperatives financed by the Rural Elec- 
trification Administration Revised to June 30, 1953.” (Son- 


ner Testimony, p. +) Are you able to comment concerning 
the reason for the change in title reference from “coopera- 
tives” to “borrowers?” A. Yes. I was a member of the 
working committee which developed the 1961 edition. 
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Q. Why was the change made? A, The 195% edition con 
tained a final section relating to certain accounts and 
accounting treatments by borrowers which were not Co- 
operatives. These non cooperative borrowers are priuarily 
municipally-owned and 3 commercial utilities. Thus, the 
1953 edition was in fact applicable to all electric borrowers. 
When the new edition was published, effective January 1, 
1961, it was felt that it would be more accurate to revise 
the title accordingly. This change in the title does not alter 
the fact that, as in the earlier edition, the text, apart fromm 
the few sections dealing with non-cooperatives, is geared 
to cooperatives. 

1199 Q. Are there other bulletins which relate to ac- 
counting and REA accounting requirements? A. Yes, 

there are several. For example, Bulletin 180-2, “Manual 
for Preservation of Borrowers’ Records (Electric),” estab- 
lishes standards for record retention based on FPC re- 
quirements and adds standards for those records which are 
peculiar to the operation of REA-financed cooperatives and 
which are not named in the FPC comparable manual. Bulle- 
tin 181-2, “Standard List of Retirement Units” establishes 
units appropriate to the needs of the borrowers and for 
REA financing. Bulletin 183-1, “Depreciation Rates and 
Procedures” prescribes depreciation rates which may be 
used by cooperatives, and establishes procedures for ob- 
taining REA approval for the use of depreciation rates 
outside these ranges where such rates can be justified. 
Bulletin 184-2, “Suggested Work Order Procedure,” sets 
forth detailed instructions for the accumulation of material, 
labor and overhead costs for determining the original cost 
of electric plant constructed by force account, and includes 
certain forms which are required for use by cooperatives 
desiring to obtain REA financing for such electric plant. 
Bulletin 184-3, “Guide for Establishing Continuing Prop- 
erty Records,” is based on the accumulation and determina- 
tion of average historical costs for determining the costs of 
units of property when they are retired. There are other 
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bulletins which recommend procedures and establish  re- 

quirements relative to the handling of REA loan funds and 

the making of audits by Certified Public Accountants whose 
employment is approved by REA and others which 

1200 provide managerial accounting information intended 
to strengthen the security of the REA loans. 

Q. Do any of these bulletins relate to cooperative, non- 
profit operation? A. Yes. One of the most important is 
Bulletin 102-1, "Patronage Capital and Margins,” together 
with its attachment “A Legal Analysis of Capital Credits 
and Related Matters.” It establishes guidelines for imple- 
menting the basi¢ by-law providing for non-profit opera- 
tion. : 

Q. Do any of these bulletins relate to the construction of 
electric lines and other facilities? A. Yes, there are several 
bulletins which provide information and establish require- 
ments applicable to construction. For example, Bulletin 
43-5, “List of Materials Acceptable for Use on Systems of 
REA Electrification Borrowers,” lists the materials which 
must be used if the cooperative expects to use REA financ- 
ing for the construction costs. Bulletin 40-6, “Construction 
Methods and the Purchase: of Materials and Equipment,” 
includes REA requirements applicable to the use of bid- 
ding procedures, and obtaining REA specific approval of 
construction where specific approval is required. There 
are several bulletins which ‘explain the use of forms which 
must be submitted to REA or be available for inspection 
by field representatives of REA. 

Q. Do any of these bulletins relate to the inter- 

1201 connection of facilities? A. Yes. Presumably any 
interconnection would be for the purpose of buying 

or selling power or energy, or some combination of these 
purposes. Bulletin 111-1, “Wholesale Contracts for the 
Purchase and sale of Electric Energy,” specifically pro- 
vides that any contract for the purchase of electric energy 
shall be subject to the approval of the Administrator. 
Bulletin 112-6, ‘‘Large Power Rates and Contracts, and 
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Sales for Resale,” as previously referred to, specificalls 


provides that sales of electric energy at wholesale for re- 
sale, or any inter-connection with any other power suppliers 
shall be under a contract subject to REA approval before 
becoming effective. Further, Bulletin 40-6, Construction 
Methods and Purchase of Materials and Equipment,” re- 
quires the prior approval by REA of the construction of 
new transmission lines for reconductoring or reinsulating 
existing lines and the construction of new substations or 
structural changes in existing substations. Under the loan 
instruments, any interconnection involves securing the prior 
approval of REA. 

Q. Section 305(b) of the Federal Power Act provides, 
among other things, that it shall be unlawful for any person 
to hold the position of officer or director of more than one 
utility unless the holding of such positions shall have heen 
authorized by order of the Federal Power Commission. 
What is REA policy concerning persons serving as di- 
rectors or officers of more than one REA-financed coop- 
erative? A. REA considers it to be necessary and appro- 
priate that the board of directors of a federated cooperative 

be composed of duly authorized representatives of 
1202. the member-systems, that is, officers and directors of 

the member-systems. REA policy and recommenda- 
tions on these matters are set forth in Bulletin 101-1R1, 
“Constitution of the Board of Directors and Technical 
Advisory Committee of a Power-Type Cooperative Bor- 
rower.” 

Q. Earlier in your testimony you referred to reports and 
copies of contracts and forms which must be furnished to 
REA. T show you an “Tlustrative List of Reports and 
Contract Forms” together with samples or identification 
of the sources of such reports and forms. Is this the 
material to which you referred? A. Yes. 

Counsel for T-See: Mr. Examiner, I request that the index 
and series of reports and forms identified by Mr. Wilson 
be marked for identification and received in evidence at 
this time as Exhibit No. 1-Sec—Wilson-4. 


64 

Q. Can you comment on how some of these reports and 
forms are used in the coordination of REA and cooperative 
activities?! A. Forms 7 and 12 are monthly report forms 
used by distribution and federated cooperatives to submit 
certain financial data and operating statistics required by 
REA: Form 40 is a one-page annual supplement to be 
furnished by distribution ¢coperatives. The 740 series of 
forms is used in the preparation of loan applications and 
the submission of data required from loan applicants. 

Forms 133 and 595 are submitted as part of the data 
1203 substantiating requests for the advance of loan 

funds. The 325 series is used for the preparation and 
submission of long-range financial forecasts. Most of the 
other forms and contracts are used in the employment of 
consultants, the new construction of facilities, and reports 
concerning such matters. 

Q. Earlier in your testimony you referred to a field statf 
in reference to the coordination of REA and cooperative 
activities. Can vou comment on the size of this staff and 
their duties? A. At present, REA has 33 engineers and 35 
operations field representatives who work exclusively with 
electric borrowers. In addition, there are 41 field account 
ants who divide their time between the electric and tele- 
phone borrowers. The field engineers have been delegated 
authority to approve plans and specifications for construc- 
tion of distribution and transmission facilities, and certain 
contracts, agreements, certificates and studies. The field 
engineers also assist the cooperatives on a wide range of 
operating and maintenance problems which affect the ac- 
complishment of program objectives including the main- 
tenance of the security of REA loans. 

The operation field representatives assist loan applicants 
in the preparation of loan applications and make a field 
review of such applications and the supporting data. They 
also assist borrowers in a wide range of matters such as 
the development of long-range financial plans and fore- 
casts, organizational problems such as the interviewing 
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and selection of applicants for the position of manager of 
the cooperative, promotional activities concerning 
1204 the utilization of electric energy, nember relations 
activities, handling of patronage capital, and numer- 
ous other inatters having an important bearing on loan 
security and the coordination of REA and borrower activi- 
ties. 

The accountants make reviews of borrowers’ expendi- 
tures of loan funds to provide assurance that such expendi- 
tures have been in accordance with their loan instruments 
and the requirements of REA. The field accountants pro- 
vide assistance to the cooperatives on accounting matters 
such as plant cost records and proper allocation of oper- 
ating costs, and make special reviews and reports to REA 
on accounting and financial matters. 

Q. Please describe how a typical electric cooperative bor- 
rower was formed, A. Not all cooperatives are alike in the 
physical sense. For example, we have one cooperative 
borrower which has presently only about 30 consumers. We 
have another cooperative borrower which has somewhat 
over 30,000 consumers. However, from the standpoint of 
organization, member responsibilities, functions, and other 
aspects, it is reasonable to think of a so-called typical ¢o- 
operative. Generally, it started with a question by some 
individual person in an area where there were several 
people who did not have electric service: why can't I, too, 
get electric service? When a letter asking this question 
came to our attention, we would write back to the effect 
that we did not make loans to individual persons, but that 
if there were several people in their area who did not have 
service, and the writer would give us some additional data 

we would see whether it might be possible for 
1205 them to form a corporate organization which might 
borrow money from REA with which to construct 
the necessary facilities. Where such information came to 
our attention, we would have a field representative meet 
with local leaders, and survey the area to form a personal 
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Judgment as to whether it was practical to attempt the 
formation of a cooperative. If so, arrangements would be 
made to calla mass meeting of persons who were or might 
be interested in helping to form a rural electric coopera- 
tive. At this meeting the REA field representative would 
explain how REA operates and suggest that if they wished 
to proceed, they should select their local representatives in 
the number required to incorporate as a cooperative, and 
select an initial board of directors. This board of directors 
would have the responsibility of selecting an attorney, an 
engineer and a survey coordinator, each selection being 
subject to approval by REA. 

The initial step would of course be incorporation. REA 
would furnish a suggested set of articles of incorporation, 
to provide assurance that the cooperative’s articles would 
be suitable for an organization expecting to borrow money 
from REA. 


1219 Q. The opening statement of Staff counsel asserts 


at page 3 that “Public utility status triggers auto- 
matically the application of the accounting, rate, service 
and other regulatory controls ...” Assuming one of the 
“other regulatory controls” intended by Staff counsel is 
FPC’s jurisdiction under Section 204 of the Federal Power 
Act over issuance of securities, would you describe the 
effect the exercise of such jurisdiction by FPC would have 
upon REA and REA-financed cooperatives? A. An REA 
loan could be made only if FPC decided that it met the 
criteria used by FPC in administering Section 204. For 
example, if the Administrator thought a loan of $10,000,000 
was needed and was feasible for a generating plant of a 
certain type and size, FPC, if it had security issuance 
jurisdiction under 4 204, could decide that the loan should 
not be made because it believed the amount of loan was 
greater than was needed for the purpose, or the loan was 
financially unsound and would not be repaid. Even if FPC 
approved the loan, it could disagree with and veto the 
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terms and conditions determined by REA. The whole 
method of conducting the REA program would be altered. 
Through the quarter century of REA operations, the Ad- 
ministrator has not shared with any other federal] agency 
the power given in Section 4 of the Rural Electrification 
Act to make loans and to determine the “terms and condi- 
tions relating to the expenditure of the moneys 
1220 loaned and the security therefor.” The result of 
bringing another federal agency into the decision of 
whether a loan should be made and upon what terms could 
only be a cumbersome and time consuming duplication 
which serves no purpose, or a stultifying conflict, either of 
which, in my opinion, would have made impossible the suc- 
cessful implementation of the Rural Electrification Act. 

Q. In your answer to the preceding question have you 
assumed that FPC, in exercising jurisdiction over security 
issuance pursuant to Section 204, would not go into the 
question of the necessity for the financing? A. Yes. I have 
assumed the FPC does not at present have certificate of 
convenience and necessity jurisdiction and, further. that it 
would limit its consideration to the financing aspects with- 
out inquiring into the necessity for the facilities themselves. 
The type of conflict between REA and FPC which I de- 
scribed with respect to the amount, feasibility and terms 
and conditions of the loan would be present even if FPC 
limited its consideration to the financing aspects while the 
question of the necessity for the facilities is left to the sole 
discretion of the Administrator. Another example of such 
conflict might arise from the practice of REA, in further- 
ance of the program objective of promoting area coverage 

cervice, of examining the feasibility of loans for 
1221 particular facilities not merely on the economic facts 

of the particular facilities standing alone, but on the 
basis of the cooperative’s over-all system feasibility. Thus, 
even if an extension of facilities into areas of very low 
consumer density might not appear feasible standing alone, 
REA would make the loan if the rest of the cooperative’s 
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system could provide feasibility over all. FPC, on the 
other hand, might well look at the feasibility of the security 
issuance on the basis of the financial characteristics of the 
particular facilities to be financed. 
122 Q. Are there any other such possible conflicts? A. 
Besides the obvious room for disagreement as to the 
estimates of cost and the feasibility of the loan, there could 
be disagreement as to the proper capital structure of the 
applicant. FPC is used to dealing with commercial power 
companies with certain debt equity ratios which are con- 
sidered by regulatory authorities generally to be desirable 
for this type of company. One hundred percent debt financ- 
ing such as the Rural Electrification Act authorizes and 
which has been the means of carrying out so successfully 
the REA program through loans to cooperatives might be 
considered unsound by FPC. It would have authority under 
§ 204. if cooperatives were subject to its jurisdiction, to 
prevent a loan from being made unless a debt equity ratio 
which it thought sound were shown by the cooperative. 

Q. If FPC or the courts interpreted FPC jurisdiction 
under Sec. 204 to extend to the usual convenience and neces- 
sity considerations, what would be the effect of assertion 
by FPC of security issuance jurisdiction over cooperatives? 
A. An even greater opportunity for disagreement between 
REA and FPC over whether a particular loan should be 
made would result as would also even greater obstruction 
to the carrying out of the rural electrification program. 
Among the additional issues on which the agencies might 
disagree would be whether the proposed facilities were 

necessary in view of possible contentions of other 
1223 suppliers that they would duplicate existing facili- 

ties or that they would result in greater power cost 
than alternative methods of supply. 

Q. Assuming FPC and REA did not disagree on any of 
these issues, what would be the effect on REA’s lending 
function? A. Even if FPC and REA were not in disagree- 
ment on the issues which arise on such security issuance 
proceedings, the mere conduct of the proceedings with the 
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opportunities which they would afford opponents of the 
REA program and of the cooperatives to harass and delay 
would be extremely injurious. Cooperatives at present are 
sometimes subjected to great expense in defending their 
interests in courts and other forums, both before and after 
a loan is made. FPC jurisdiction over security issuance by 
REA-financed cooperatives would add unnecessary expense 
and delay to the already overburdened cooperatives. 


1226 Q. In your opinion, what would be the effect on 

REA loans and lending procedures of FPC-asserted 
controls over cooperatives’ rates for sales for resale? A. 
The FPC-asserted controls would conflict seriously and 
directly with REA’s lending function in a number of very 
important ways. They could in some circumstances com- 
pletely frustrate achievement of the purpose of the Rural 
Electrification Act. 

Q. Will you explain? A. In making a loan to a federated 
cooperative for generation and transmission facilities, REA 
relies upon feasibility studies of the loan proposal. The 
feasibility studies contain a number of assumptions and 
estimates, one of the most basic of which is the receipt of 
revenues from the contracts between the federated coopera- 
tive and its member cooperatives. The studies are prepared 
with great care and the excellent loan repayment record 
of REA borrowers, which is referred to elsewhere in this 
testimony, is due in large part to the reliability and accu- 
racy of these studies. The terms of these contracts and 
rates contained in them are subject to REA approval, 
and REA does not advance loan funds until satisfactory 
contracts have been submitted to and approved by REA. 
If FPC could set aside those contracts and rates, the very 
basis of loan feasibility would be endangered. 

Q. Wouldn't it be possible for the Administrator to wait 

before making the loan until FPC had approved the 
1227 contracts and the rates? A. Until recently, it is my 
understanding, FPC rate filings couldn't be made 
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until the facilities involved had been constructed and the 
costs were known. Thus, REA would have been in the posi- 
tion of having advanced loan funds not knowing whether 
or not the revenues on which it based its conclusions of 
loan feasibility would be acceptable to FPC. Even under 
the present regulations which provide for advance rate 
filings on application to and approval by FPC, loan funds 
could be advanced by REA on the basis of certain assump- 
tions with respect to revenues from member contracts, 
which assumptions would be upset by FPC’s setting aside 
the rates. The mere filing of the rates with FPC would 
not give assurance that they would not be set aside by 
FPC, since the filing of initial rates does not initiate a 
proceeding which would result in FPC approval. 

Q. Suppose FPC had in its power and would adopt regu- 
lations which could result in FPC approval of rates in 
advance of construction of the facilities. Would it not then 
be possible for the Administrator to wait before making 
the loan until FPC had approved the rates? A. Yes, it 
would be possible, but the effect on REA program function- 
ing could be seriously adverse. 

Q. Will vou explain. A. In addition to the long period 
of study required by cooperatives to prepare their loan 
applications and for REA’ to examine the applications, 
including the contracts on which they are based, Congress 

had directed the Administrator to make certain sur- 
1228 veys and give certain information to its committees 

and to the General Accounting Office in connection 
with major generation and transmission loans, and has 
prescribed waiting periods before such loans may be made. 
To superimpose upon these requirements the delay neces- 
sarily inherent in the preparation for, and the conduct of, a 
rate case before FPC could defeat the purpose of the loan. 
The cost and delay that might be involved in litigation could 
be used to discourage the initiation of any generation and 
transmission project, or to cause one or more key member 
cooperatives, or even a non-cooperative member purchas- 
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ing interim surplus, to lose interest in the project. Thus, 4 
meritorious loan application which through all of the pro- 
cedures established by REA and the interested con- 
gressional committees was able to demonstrate savings in 
power cost to the member cooperatives over continued pur- 
chase from an existing supplier could be frustrated and the 
power cost savings lost to the member cooperatives because 
of the additional hurdle which the assertion of FPC juris- 
diction over federated cooperatives rates could present. 

Q. Couldn’t the Administrator advance loan funds with- 
out awaiting FPC approval of the federated cooperatives’ 
sales for resale rates? A. If he did that, and midway in 
construction FPC established a rate which, according to 
the REA studies, would be insufficient for loan repayment, 
the Administrator would face the dilemma of whether to 
stop further advances and take his loss on the advance 
theretofore made, or to continue advances for a project 
which the studies show would not pay out, hoping that in 
the future FPC might change its mind about the proper 
rate or that conditions may in some way change so as to 
make the loan feasible. These are not very palatable 

alternatives. 
1229 Q. In your opinion, would the REA program have 

been able to attain its present position and achieve 
the accomplishments which you have heretofore described 
if FPC had exercised rate jurisdiction over these coopera- 
tives? A. No. The growth of rural electrification, in terms 
of both area coverage service in the very low consumer 
density areas where RE.A-financed cooperatives operate 
and the great growth in use of electricity by rural con- 
sumers is in large part dependent upon obtaining whole- 
sale power supplies at as low cost as possible. Congress has 
recognized the importance of generation and transmission 
loan-making power of REA as a major factor in this matter 
of keeping wholesale power supply cost as low as possible 
despite efforts through the years of opponents of the pro- 
gram to hinder its exercise. In my opinion, delays which 
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FPC approval could well have prevented construction of 
projects which are now operating successfully, or could 
have saddled them with such additional cost as to dissipate 
the power cost savings which were the reason for their 
creation. 

Q. Are there any other ways in which FPC jurisdiction 
over these rates could, in your opinion, adversely affect co- 
operatives’ wholesale power costs? A. Yes. Many distribu- 
tion cooperatives which are not members of a federated co- 
operative benefit from the existence of an effective REA 

generation and transmission loan power. There is a 
1230 kind of yardstick effect in the knowledge that co- 

operatives whose suppliers offer rates which are 
higher than the cooperative’s cost of self-generation or who 
offer unreasonable, restrictive contracts can turn to REA 
for financing of its own sources of supply. This effect is 
greatly diminished if not removed entirely if the coopera- 
tives can be delayed, discouraged, and possibly checkmated 
in FPC rate hearings and attendant litigation. 

Q. Isn’t it likely that FPC will use the same standards in 
exercising its asserted control over rates as REA would 
use in connection with its approval of the federated co- 
operatives’ rates so that there would, in fact, be no such 
conflict as you have been describing? A. I do not think 
the FPC rate standards, which are designed to regulate 
profit-making utility companies in the public interest, would 
fit the situation of cooperatives owned and controlled by 
their members. The testimony of Staff witnesses already 
introduced in this proceeding illustrates a lack of under- 
standing of the cooperatives’ situation and of the realities 
of rural electrification. In any event, if the FPC standards 
and the REA criteria for rate approval were the same, 
there would seem to be meaningless duplication by one Fed- 
eral agency, FPC, of a function necessarily performed by 
REA in making loans to further rural electrification in ac- 
cordance with its statutory purpose. 
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Q. Assuming the reference to other regulatory controls 
which I quoted from page 3 of Staff Counsel’s open- 
1231 ing statement means FPC jurisdiction under Sec- 
tion 203 over dispositions of property and consolida- 
tions of facilities, would you describe the effect the exercise 
of such jurisdiction by FPC would have upon REA and 
RE A-financed cooperatives? A. It is frequently desirable 
for the cooperatives to transfer properties to other coopera- 
tives to promote the most efficient arrangements of their 
systems. All of these transfers are subject to REA approval 
under the terms of the loan instruments. In deciding 
whether or not to give such approval, REA gives careful 
attention to the effect upon the cooperatives concerned. 
Very often these transfers involve debt assumptions by the 
federated cooperative and transfer of transmission lines 
from the distribution cooperatives to the federated co- 
operatives to achieve a more efficient system of operation. 
It is probable that if these transfers had to be approved 
by FPC, its criteria would be different from those used by 
REA, and again there would be conflict with attendant 
delay or prevention of a desirable transfer. At best, the 
exercise of this jurisdiction by FPC over cooperatives 
would result in unnecessary duplication of effort by two 
Federal agencies. 


° ° ° * e e e ° e e 


1234 Q. More specifically. is FPC control over rates for 
resale necessary or desirable from the standpoint 
of REA? A. No. REA is fully able to advise the coopera- 
tives concerning, and secure adoption of, rates for resale 
which it considers appropriate for all concerned. FPC 
control would not add to our ability to work with the 
cooperatives. Further, any difference of opinion between 
FPC and REA as to what rate should be established would 
obviously, from our standpoint, be a hindrance. 
Q. Is FPC control of rates necessary oF desirable from 
the standpoint of the cooperatives? A. No. The distribution 
systems designate their representatives on the board of 


74 


directors of a federated cooperative. The rates charged the 

distribution systems by the federated cooperative are 
1235 determined by the board of directors of the fed- 

erated, subject to REA approval. Obviously, the im- 
position of FPC control over the federated’s rates cannot 
be other than a deterrent on the abilities of the distribution 
systems to make what they consider appropriate decisions. 

Q. In your opinion, does the filing of original cost state- 
ments benefit the cooperatives which file them, or other co- 
operatives, or REA? A. No. The preparation of original 
cost statements would seem to have no benefit except inso- 
far as they were used or useful in the execution of FPC con- 
trols over rates for resale. Such statements would not im- 
prove on the cost records themselves or on the cooperatives’ 
accounting procedures or records. Since the establishment 
of FPC controls over rates for resale is not of benefit either 
to the cooperatives which buy or sell the power, or to REA, 
I see no prospect of benefit from the filing of original cost 
statements. 

Q. What do you envision as the effect or effects of the 
FPC-asserted controls over rates for resale on the activities 
of the cooperatives? A. Unfortunately, experience has dem- 
onstrated that there are even yet a number of electric sup- 
pliers who are opposed to the very existence of REA- 
financed electric cooperatives. Many such suppliers inter- 
vene in and utilize every opportunity to harrass, delay, pre- 
vent or impede the cooperatives’ efforts to provide them- 

selves with their own electric service, through ap- 
1236 pearances before commissions asserting controls over 
electric cooperatives. The establishment of addi- 
tional controls as a practical matter simply creates addi- 
tional opportunities for harrassment by suppliers who seek 
to destroy the electric cooperatives. 
1237 Q. To provide a basis for distinguishing between 
commercial utilities and electric cooperatives, please 
summarize the applicable basic characteristic of a rural 
electric cooperative. A. In general, a cooperative is a com- 
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bination of persons for the production, purchase or distri- 
bution of goods or services for the joint benefit of such 
persons. More particularly, a rural electric cooperative is 
a group of persons organized for the purpose of furnish- 
ing themselves with electric service on a nonprofit basis. 
These persons are members of the cooperative. As mem- 
bers, the control the cooperative; as patrons, they furnish 
the market for the cooperative’s service; and when their 
payments for electric service exceed the cost of furnishing 
the service, they share in such margins on the basis of their 
patronage. 

Q. What are some of the principal factors which dis- 
tinguish rural electric cooperatives from commercial utili- 
ties, and the cooperative’s member consumers from the utili- 
ties’ stockholders? A. To me, most of the differences stem 
from the simple fact that in a utility the stockholders are 
one group of persons who hope to share in the profits which 
the company makes from its sales of electricity to another 
group of persons who are the customers of the company; 
whereas, in the cooperative the same group of persons con- 
trol, patronize, and share in the economic benefits resulting 
from the cooperative’s operations. There is thus an inherent 
conflict of interest between the profit-seeking group and 
the customer group which generally seems susceptible of 

resolution only through some external pressure; 
1238 whereas, in the case of the cooperative, the member- 

patrons as a single group of persons are able to 
cast their votes on such issues as the level of rates and 
the quality of service, and control the operations of their 
cooperative. In addition, of course, it is quite important to 
note that while the cooperatives do not hold themselves 
forth as serving the public, they follow a poliey of open 
membership in making the benefits of electric service avail- 
able in the rural areas on the widest practicable basis. 

Q. What are the requirements for membership? A. In 
general, an application for membership must be executed 
by the person desiring electric service in which he agrees 
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to (1) pay the membership fee (usually $5.00), (2) pay for 
the minimum amount of electricity which is fixed by the co- 
operative, and (3) comply with the articles, bylaws, and 
rules and regulations established by the board of directors. 

Q. May any one member have more than one vote? A. The 
bylaws of the distribution cooperatives provide that each 
member may have only one vote. In some cases, the bylaws 
of the federated cooperatives provide that each member 
may have only one vote, and in other cases they may make 
other provisions such as, for example, making the number 
of votes proportional to the number of members being 
served by the member-system. 

Q. How do the members exercise control over a distribu- 
tion cooperative’s operations? A. In a very considerable 
number of ways. As patrons, they know what kind of serv- 

ice the cooperative is giving. Practically all of the 
1239 cooperatives furnish their members each month a 

newsletter or similar source of information about 
what is happening to, on or concerning their system. At 
the annual meetings they vote on issues, and they select 
from among their own number the persons who will serve 
on the board of directors. In between their monthly board 
meetings, the directors may'seek and will be furnished other 
members’ comments about various aspects of the coopera- 
tive’s operations. Members serve on committees to which 
they may be appointed to advise the board or manager on 
specific problems or activities. 

Q. Are the foregoing comments applicable to the fed- 
erated cooperatives? A. Yes. From the standpoint of at- 
tendance at annual meetings, I made a survey of members’ 
attendance as reported in the minutes of the 1963 annual 
meetings for the 33 federated cooperatives whose minutes 
were available. These 33 federated cooperatives had a total 
membership of 329, with 316 members in attendance. 
Twenty-seven of the 33 had 100 per cent attendance. In 
addition, since each member cooperative is represented on 
the board of directors of the federated, they participate in 
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the regular monthly and other special board meetings ae 
well as at the annual mectings of the members. 

Q. In his testimony, Staff Witness Sonner refers to 
“stockholders” and “members” interchangeably. Do you 
consider this use of the terms proper? A. No. To do s0 
ignores the great and fundamental differences T have al- 
ready pointed out between the stockholders of a commer- 
cial utility and the member consumers of the electric 

cooperatives. 
1240 Q. Earlier you referred to a rural electric coopera- 

tive as a “group of persons organized for the purpose 
of furnishing themselves with electric service on a nonprofit 
basis.” How is the nonprofit character of these cooperatives 
assured? A. By the incorporation statute, the articles of 
incorporation and by the bylaws. The standard form of 
bylaw providing for nonprofit operation establishes the 
agreement between the cooperative and all its consumers 
that all amounts received from the furnishing of electric 
energy in excess of operating costs and expenses properly 
chargeable against the furnishing of electric energy, are 
received with the understanding that they are furnished 
by the consumers as capital. The cooperative is obligated 
to eredit the capital account of each consumer with the 
amount of capital he has furnished in each fiscal year, and 
to notify him of the amount of such capital within a reason- 
able time after the close of the fiscal year. Patronage 
capital is a part of the net worth of the cooperative, but it 
is allocated to the accounts of the individual consumers. 
When the cooperative is in a position to do so, taking into 
account such things as the current financial situation, 
future financial requirements, its long-range financial plan, 
agreements with REA, the interests of the members and 
any other factors that should receive consideration, the 
board of directors may retire such capital in the order of 
priority in which it was furnished. Prior to the retirement 
of the patronage capital, the money represented by the 
patronage capital eredits is, of course, available for use 
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for any appropriate corporate purpose such as the estab- 


lishment of necessary reserve funds or the payment of 
principal on indebtedness due REA, 
1241 Q. At pages SS and 39 of his direct testimony, 
Statf Witness Sonner states that a cooperative’s 
receipts in excess of costs are “profit.” Do you agree? 
A. No. As previously pointed out, the bylaw agreement 
between the cooperative and its consumers is that. the 
amounts paid by the consumer in excess of the cost of 
service are furnished as capital and the cooperative is 
legally obligated to treat such amounts as capital furnished 
by the consumer at the moment of receipt. Such capital 
cannot be profit to the cooperative, for the cooperative is 
obligated to allocate such amounts to the patrons and give 
each patron credit for the amount the patron has paid in 
of the cost of service; and it is simply not logical 
from the standpoint of the consumer to consider a portion 
f the amount he himself paid the cooperative as being an 
amount which. when it is allocated to him, he ean then call 
ofit™ to himself. It reduces the cost of service, but 
not a “profit.” 

. Does the cooperative pay any dividends or interest on 
its capital? A. No. The standard form of bylaws contains 
the provision that “no interest or dividends shall be paid 
or payable by the cooperative on any capital furnished by 
its patrons.” 

Q. Is a capital credit retirement comparable to a divi- 
dend payment by a commercial utility company? A. No. 
In general, a dividend is paid to a person on the basis that 
he is an owner of record of the company’s stock; the total 

payment is proportionate to the number of shares of 
1242 stock which he owns; and it is paid out of the profits 

which the company obtained from its service to its 
customers. A capital credit retirement is a simple return 
to the patron of all or some portion of the capital previ- 
ously furnished by him to the cooperative. 

Q. Is there any correlation between the amount of ac- 
cumulated capital credits a member may have, and the 


79 


extent of his control over the operations of the coopera- 
tive? A. No, there is no bylaw provision I know of for any 
rural electric cooperative which provides that the number 
of votes a member may have is in any way affected by or 
dependent on the amount of capital credits he may have. 
Q. What is the situation which results when a coopera- 
tive’s rates are, for some considerable period of time, 
higher than necessary to meet the current year’s opera- 
tions? A. That depends on a number of factors. Each 
distribution and federated cooperative begins operations 
with only the small amount of net worth represented by 
the membership fees, which are quite nominal: a bare mini- 
mum of working capital; and no reserve funds. The co- 
operative builds up its net worth through furnishing serv- 
ice at a cost which is lower than the amounts which the 
patrons pay in connection with receiving that service. 
Under the standard form of bylaw, the amount furnished 
as capital is credited to the patron’s account, and, as previ- 
ously pointed out, the money represented by such capital 
eredits can be used for any appropriate corporate purpose. 
When and as it is able to do so, the cooperative accumu- 
lates appropriate amounts of working capital and 

1243 reserve funds. Each cooperative is encouraged by 
REA Bulletin 1-7 (Exhibit No. I-Seec—Wilson-3) to 

make advance payments on its REA loans in an amount 
equal to two times the maximum annual debt service re- 
quirements. After the cooperative has accumulated reason- 
able amounts of working capital and reserve funds, and 
has a cushion of advance payments equal to two times 
maximum annual debt service requirements, REA recom- 
mends, for the benefit of the cooperative’s consumers, that 
the cooperative consider making rate reductions or retiring 
patronage capital. The greater the amount of capital 
furnished in the current year, the greater is the coopera- 
tive’s ability to retire capital furnished in prior years. A 
reduction in the rates, on the other hand, reduces the cur- 
rent ability of the cooperative to retire capital furnished 
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in prior years, but, of course, it benetits the present patrons 
of the cooperative. 

Q. What is the situation which results when a coopera- 
tive’s rates do not cover current costs? A. In that year, no 
capital was furnished the cooperative. We expect newly 
formed cooperatives generally to operate with deficits dur- 
ing their early years of operation. If such deficits con- 
tinue, eventually the members must decide, through the 
elected board of directors, either to accept curtailed serv- 
ice or to increase rates. If the members are not satisfied 
with the decisions made by their directors, they can elect 
other directors and demand specific changes. 

Q. Earlier in your testimony von referred to “area cover- 
age.” What do you mean by the term, and how is it re- 

lated to the financial operations of a cooperative? 
12H A. Itis a basic REA policy that each borrower make 

its service available to the largest practicable num- 
ber of unserved persons in its service area, at the rates 
and minimum charges established in standard rate sched- 
ules and without payment by such persons of any contribu- 
tion in aid of construction. This policy is generally referred 
to as the area coverage policy. Loan instruments contain 
appropriate provisions to implement this policy. Area 
coverage is basic in the rural electrification program, and 
is reflected in REA procedures related to feasibility 
studies, the terms and conditions of security instruments 
and REA’s program of close coordination with the coopera- 
tives. 

There is no doubt, of course, that the extension of serv- 
ice by a cooperative to a relatively sparsely populated area, 
or the construction of comparatively long extensions to 
serve individual users, results in higher costs per member 
served. However, the cooperative does not have as its ob- 
jective the earning of some “rate of return” or the making 
of profits. It is concerned with making electric service 
available on an area coverage basis, maintaining a high 
quality and high standards of electric service, and reducing 
the cost of that service to its member-patrons. The co- 
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operatives have, in my opinion, done an outstanding job 
of making electric service and services available on an area 
coverage basis and yet maintained a sound financial basis 
while repaying their loans on or ahead of schedule. 

Q. Is this, then, a service program? A. Yes. In fact, the 
Administrator has furnished all electric borrowers a ‘““Mem- 

ber Service Inventory,” which enables the coopera- 
1245. tives to make a self-examination of their operations 

and determine whether the members are obtaining 
appropriate benefits from their control of the cooperative, 
non-profit operation, the quality of service being rendered, 
assistance in the utilization of electric power, and their 
effectiveness in telling their story. 

Q. Is this, the “Member Service Inventory” issued by 
REA to which you refer? A. Yes. 

I-See Counsel: Mr. Examiner, I ask that the “Member 
Service Inventory” be marked for identification and re- 
ceived in evidence at this time as Exhibit No. I-See— 
Wilson-5. 

Q. Does REA encourage the cooperatives to promote the 
use of electric service? A. REA encourages its borrowers 
to make information available to and otherwise assist their 
members in obtaining maximum benefits from the avail- 
ability and use of their electric service. For example, the 
obtaining of adequate appliance servicing in rural areas 
has long been a problem, and some cooperatives have had 
to establish special appliance servicing programs. Each 
cooperative is encouraged to participate with other local 
groups in rural areas development activities, with partien- 
lar reference to those that will benefit the members of the 
cooperative. Cooperatives are encouraged to make sure 
that credit is available where it is needed for financing 
wiring or the acquisition of electrical and plumbing equip~ 
ment by the members. Under Section 5 of the Rural Elec- 
trification Act, REA carries a program for making loans 
to enable cooperatives to finance such equipment and REA 
policy with respect to this is set forth in Exhibit No. I- 
Sec—Wilson-3. 
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APPENDIX B 


From Legislative History Indicating That Parts II 
And III of the Federal Power Act Applied Only to 
Traditional Public Utilities 
Mr. Pettengill, Well, is that not somewhat analogous 
to these electric lines? 


Mr. DeVane. No, sir, because these people are a public 
utility. They are a public utility today.... 


Mr. DeVane. Yes, sir; they are engaged in a public serv- 
ice and there is a dedication of their property to the public 
service that permits, as I construe the law, any necessary 
regulation in the public interest requiring the use of 
their property. 


But, however, in further support of the position that I 
take in connection with that matter, I call your attention to 
the decision of the Supreme Court in the Stimson Lumber 
Co. v. Kuykendall, 275 U.S. 207. 


Mr. Pettengill. That is the Puget Sound case. 
Mr. DeVane. Yes, that is correct, sir. 


Mr. Pettengill. And in that instance they were actually 
holding other logs than their own? 


Mr. Pettengill. That was a very definite decision. The 
court very definitely said that you could not, by legislative 
fiat, make a business which is not in fact a common carrier 
and by legislative fiat convert into a common carrier that 
which is not. 


Mr. DeVane. You mean the court referred to that lan- 
guage in the Frost case in its decision in the Kuykendall 
case. That is true but what the court said in the Frost 
case was that you can’t convert a private business into a 
common carrier by legislative fiat.* 


= Hearings on the Public Utility Act of 1935, Committee On Interstate and 
Foreign Commerce, U.S. House of Reps., 74th Cong., lst Sess., p. 537. 
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Mr. DeVane. The thing that we have in this industry 
that we must not lose sight of is the fact that these people, 
from the beginning, are public servants, They started as 
public servants, They cannot operate without a franchise 
to do it. It takes more than a mere corporate existence for 
them to do business. They come into being as a public 
servant and continue as a public servant and that is their 
sole function, and anything that is in the public interest 
in the operation of their properties, is within the control 
of regulation. 

* es e 

Mr. Wolverton. I have in mind the case of Producers 
Transportation Co. v. Railroad Commission of California, 
951 U.S. 228, in which the Court said: 


“Tt is, of course, true, that if the pipeline was constructed 
solely to carry oil for particular producers under strictly 
private contracts, and never was devoted by its owner to 
public use, that is, to carrying for the public, the State could 


not by mere legislative fiat or by any regulating order of a 
commission, convert it into a public utility or make its 
owner a common carrier, for that would be taking private 
property for use without just compensation.” 

Mr. DeVane. Yes, sir. 

Mr. Wolverton. You draw a distinction between a public 
utility, as I understand it, and a company that is engaged 
in interstate commerce for its own private use. 

Mr. DeVane. Oh, I think there is a very broad distinction. 
If that pipeline had come into existence and could only come 
into existence as a common carrier, you would not have 
that declaration of the Supreme Court. 

Mr. Wolverton. So, you do not think the principles enun- 
ciated by the Supreme Court in these cases to which you 
refer, or to which Mr. Pettengill has referred, would apply 
to the provisions of this bill because this requates a public 
utility, whereas the other was a private business? 


Ne 


Mr. DeVane. That is the point I was trying to make, Mr. 
Wolverton, that is, in the Pipe Line case, the case you refer 
to in 251 U.S. 228. 

Mr. Wolverton. I now understand the distinction you seek 
to draw. > 


Mr. DeVane. The Frost case and in several other cases 
that you will find, where acts have been passed by legisla- 
tures attempting to transform a private industry into a 
public utility that the court has used that language, but 
vou will never find the court saying that an electric company 
that is engaged in furnishing and selling electricity to the 
public is not a public utility. Jt comes into being as such. It is 
that kind of a corporation when it comes into being.° 

Mr. DeVane. Oh, I think so. I think you draw the line 
there. It is the service that you furnish to the public. That 
is the thing that you regulate. 


Mr. DeVane. Generally I look upon regulation as regulat- 
ing a service to the public.*... 


It is a public service that you are rendering. 


What we need in this country is a realization on the part 
of everyone that these businesses are affected with a public 
interest as the court has so frequently said, and that the 
utilities are in a different class from the man who engages 
in the manufacturing business, or in a good many other 
businesses: utilities are subject to control that the others 
are not subject to; they exist only by reason of franchises 
they obtain from public authority. 
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Mr. Huddleston. And that is on the theory that the owner 
has dedicated its line to the public service? 

Mr. DeVane. To the public service. 

Mr. Huddleston. To the public service. 

Mr. DeVane. Yes, sir. 

Mr. Huddleston. I take it you would not think that you 
could divert that dedication into some ample or different 
use? 

Mr. DeVane. No, no; it must at all times be for the 
public service to which it is dedicated. That is the thing. 


* es e 
Mr. Pettengill. Private industries would not count. 
Commissioner Seavey. They do not come in. * 
es * e 
Mr. Wolverton. Then once it is in it is always in unless 
the Commission lets you out. 
Commissioner Seavey. Any public utility is in when it 
dedicates its property to a public use, until it can get out 
legally. 


s ° ° 
Commissioner Seavey. Well, when they have dedicated 
their property to a certain public service, that dedication 
proceeds until it can be legally eliminated... 
The public is being served and is entitled to a service 


where a monopoly has dedicated its property to that service. 
e e ° 


Mr. Wolverton. But, you have said once they have dedi- 
cated their property to a public use that it should be held 
to that particular use. 

Commissioner Seavey. Until they abandon it legally ; 
yes.' 

(All italics supplied other than cases) 


ny 


t Ibid, p. 543. 
a Ibid, p. 424. 
h Ibid, p, 437. 
iIbid, p. 438, 
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COUNTERSTATEMENT OF THE QUESTIONS 
PRESENTED 


1. Whether REA financed cooperatives which are en- 
gaged in the transmission of electric energy in interstate 
commerce or its sale at wholesale in interstate commerce 
are subject to the regulatory authority of the Federal 
Power Commission under Parts II and II of the Federal 
Power Act, 16 U.S.C. $$ 824(a), et seqg., as well as to 
the jurisdiction (which is not disputed) of the Rural 
Electrification Administration under the Rural Electrifi- 
cation Act, 7 U.S.C. $$ 901, et seg. 

© Whether REA financed cooperatives are exempt 
from regulation under the Federal Power Act as “instru- 
mentalities” of the federal government within the mean- 
ing of Section 201(f) of the Federal Power Act. 
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- The Rural Electrification Act was 


intended to promote service to rural 
areas in view of vacuum left by 
existing utilities 


_ The Commission’s exercise of super- 
vision over REA financed coopera- 
tives would result in jurisdictional 
conflicts 


. The legislative history of the two 


Acts supports the Commission’s con- 
clusion that it has no jurisdiction 
over REA-financed cooperatives 
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B. Long accepted and unchallenged admin- 
istrative practices by both the FPC and 
the REA should be persuasive of the 
interpretation to be given to statutes 
involved 

II. The REA Cooperatives are exempt from 
regulation under the Federal Power Act as 

“instrumentalities” of government 


Conclusion 
Appendix A, Opinion No. 511 


Appendix B, Excerpts of direct testimony in 
Dairyland Power Cooperative 


TABLE OF CITATIONS 
Cases: 


Allen v. Grand Central Aircraft Co., 347 U.S. 
535 (1954) 

Ark-La Electric Cooperative, Inc., 6 FPC 
1087 (1947) 

Association of Westinghouse Salaried Employ- 
ees v. Westinghouse Electric Corp., 348 US. 
437 2(1999)) wastes tind Wace 

Black Hills Power & Light Co., 10 FPC 864 
(1951) 

Black Hills Power & Light Co., 15 FPC 1139 
(1956) 

Black Hills Power & Light Co., 31 FPC 1065 

*Cabell v. Markham, 148 F. 2d 787 (CA2), 
affirmed, 326 U.S. 404 (1945) 
California v. F.P.C., 369 U.S. 482 (1962) .... 


*Cases or authorities chiefly relied upon are marked 
by asterisks. 


Cases—Continued 


*Clark v. Uebersee Finanz-Korporation, A.G., 
332 U.S. 480 (1947) 

Re Colorado-Ute Electric Association, Inc., 48 
PUR 3d 113 

Columbus and Southern ‘Ohio Electric Gos “27 
FPC 922 (1962) 

Dairyland Power Cooperative, 30 FPC 365 
(1963) 

Dairyland Power Cooperative, 37 FPC 12 


Page 


(1967) 4, 5, 6, 7, 10, 17, 19, 25, 32, 35, 36 


Federal Land Bank v. Gaines, 290 U.S. 247 
(1933) 

*Federal Land Bank v. Priddy, 295 U.S. 229 
(1935) 

*Federal Land Bank v. Bismarck Lumber Co., 
$14 U.S. 95 (1941) 

Frontier Power Co., 9 FPC 1298 (1950) 

Frontier Power Co., 14 FPC 941 (1955) 

*Heikkila v. Barber, 345 U.S. 229 (1953) 

Holy Trinity Church v. United States, 143 
U.S. 457 

Knox National Farm Loan Association v. Phil- 
lips, 300 U.S. 194 (1937) 

Montana-Dakota Utilities Co, 8 FPC 869 
(1949) 

Montana Dakota Utilities Co., 11 FPC 1543 
(1952) 

Montana Dakota Utilities Co.. 17 FPC 578 
(1957) 

Nebraska Power Co., 5 FPC 8 (1946) 

“Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294 (1933) 

Public Utilities Commission v. Attleboro Steam 
& Electric Co., 278 U.S. 83 (1927) 


*Cases or authorities chiefly relied upon are marked 
by asterisks. 


Cases—Continued 


*Shaffer v. Snigh, 120 AppDC 42, 343 F. 2d 
324 (1965) 

Smiley v. Holm, 285 U.S. 355 (1932) 

Teton Valley Power and Milling Co., Ltd., 24 
FPC 361 (1960) 

United States v. American Trucking Associa- 
tions, Inc., 310 U.S. 534 (1940) 

United States v. Doherty, 18 F. Supp. 793 (D. 
Neb. 1937), affirmed, 94 F. 2d 495 (CA8), 
certiorari denied, 303 U.S. 658 (1988) ......... 

United States v. Korpan, 237 F. 2d 676 (CAT, 
1956) 

United States v. Radio Corporation of Amer- 
ica, 358 U.S. 334 (1959) 

United States v. Ruzicka, 329 U.S. 287 
(1946) 

*United States v. Shirey, 359 U.S. 255 (1959). 

Westfall v. United States, 274 U.S. 256 
(1927), acai: 

Western Colorado Power Co, v. - Public Utili- 
ties Commission, 411 P. 2d 785, certiorari 
denied sub nom. Colorado-Ute Elec. Assn. v. 
Western Cilorado Power Co., 385 U.S. 22, 
rehearing denied, 385 U.S. 984 (1966) ...... 


Statutes and Regulations: 


Acts Relating to Flathead Indian Reservation, 
45 Stat. 212-213 

Bonneville Project Act, 50 Stat. 731, as 
amended, 16 U.S.C. 832 . 

Emergency Relief Appropriation Act, “April ‘8, 
1935, 49 Stat. 115 20000... : 


Emergency Deficiency Appropriations Act of 


15, 22 


*Cases or authorities chiefly relied upon are marked 


by asterisks. 


vu 


Statutes and Regulations—Continued 
Federal Farm Loan Act, 12 U.S.C. 641, 711, 


quently amended, 

addition of Parts II and III, and change of 
name by Title II of the Public Utility Act 
of 1935 (Act of August 26, 1935, c. 687, 
49 Stat. 838, 16 U.S.C. 791a-825r) 


Section 3(3), 16 U.S.C. 796 (3) 
Section 3(4), 16 U.S.C. 796 (4) .....------ 
Section 201, 16 U.S.C. 824 
Section 201(e), 16 U.S.C. 824 (e) 
Section 201(f), 16 U.S.C. 824(f) 
36, 37, 40, 41 
Section 202(b), 16 U.S.C. 824a(b)...........- 19, 20 
Section 202(c), 16 U.S.C. 824a(c) 5 
Section 203, 16 U.S.C. 824b 
Section 203(a), 16 U.S.C. 824b(a) 
Section 204, 16 U.S.C. 824¢ 
Section 204(a), 16 U.S.C. 824¢(a) 
Section 205, 16 U.S.C. 824d 
Section 206, 16 U.S.C. 824e .... 
Section 207, 16 U.S.C. 824f ........ 
Section 208, 16 U.S.C. 824g ... 
Section 301, 16 U.S.C. 
Section 302, 16 U.S.C. 825a 
Section 304, 16 U.S.C. 
Section 305, 16 U.S.C. 
Section 305(b), 16 U.S.C. 825d(b) 
Section 306, 16 U.S.C. 
Section 307, 16 U.S.C. 
Section 309, 16 U.S.C. 825h 
Section 311, 16 U.S.C. 
Section 314, 16 U.S.C. 
Section 316, 16 U.S.C. 8250 .... 


Vul 


Statutes and Regulations—Continued 


Section 317, 16 U.S.C. 825p 
Section 318, 16 U.S.C. 825q 
Flood Control Acts, 33 U.S.C. Section 701a-1, 
Flood Control Act of 1944, c. 665, 58 Stat. 
S87, 16 U.S.C. 825s 
Natural Gas Act, June 21, 1988, ¢. 556, 52 
Stat. $21-S33, as amended, 15 U.S.C. 717- 


Public Utility Holding Company Act, August 
26, 1935, c. 687, 49 Stat. 803, 15 U.S.C. 79, 
et seg., Section 79b(c), 15 U.S.C. 79b(c)....7, 12-14 


Regulations under the Federal Power Act: 


Section 120.1. et seqg., 18 C.F.R. 120.1, et seg... 21 
Section 130.1, et seg., 18 C.F.R. 130.1, et seg... 21 
Rural Electrification Act of 1968, 7 U.S.C. 
901, 7 U.S.C. 903, 7 U.S.C. 904 and 7 U.S.C. 
910 
Tennessee Valley Authority Act of 1933, May 
18, 1933, c. 32, Section 1, 48 Stat. 58, as 
amended, 16 U.S.C. 831, et seq. ....... ee 


Miscellaneous: 


Annual Statistical Report of REA Borrowers 
(1962) 
80 Cong. Rec. 2824, 2825, 3232-3234, 3308, 
3313, 5277, 5278, 5281 22, 25, 26, 27, 28 
92 Cong. Rec. 1799 
111 Cong. Rec. 22018-22034 . 


Executive Order No. 7037, issued May 11, 
1985) Aasscccvace 


Executive Order No. 7130, issued August 7, 
1935 
32 Fed. Reg. 10817 (1967) 


Miscellaneous—Continued Page 


Hearings on S. 1725 before Senate Committee 
on Interstate Commerce, 74th Cong., 1st 
Sess. 24, 29 
Hearing on S. 3483 before the House Commit- 
tee on Interstate and Foreign Commerce, 
T4th Cong., 2d Sess. -...-.-.:------ecseeceecseeereetees 13 
Hearings on H.R. 5423 before a House Com- 
mittee on Interstate and Foreign Commerce, 
74th Cong., Ist Sess. ....---.-1:.-----eeeee 14, 18, 23, 24 
H.R. 2709, 80th Cong., 1st Sess., 93 Cong. 
Ree. 2423 
ELR. 5423, 74th Cong., Ist Sess. ...-.-ccccceoe---ssee 14, 29 
H.R. 5555, 79th Cong., 2d Sess., 92 Cong. 
Rec. 1571 
H.R. 6292, 76th Cong., 1st Sess., 84 
Rec. 5480 
H.R. Rep. No. 450, 80th Cong., 1st Sess. ......... 
Rural Electrification Administration, Annual 
Report (1935-1936) 
8. 457, 89th Cong., Ist Sess., 111 Cong. Rec. 
519 
S. 1365, 90th Cong., 1st Sess., 118 Cong. Rec. 
S. 4202 (daily ed. Mar. 22, 1967) 
§. 1459, 89th Cong., 1st Sess., 111 Cong. Rec. 
4493 
S. 1934, 90th Cong., Ist Sess. ......-......- ee 
S. 2028, 88th Cong., 1st Sess., 109 Cong. Rec. 
14515 
S. 3038, 
17082 
§. Rep. 474, 80th Cong., Ist Sess. .........-----.0+ 
S. Rep. 641, 88th Cong., Ist Sess. ........---.-.+ 
S. Res. 83, 70th Cong., Ist Sess. 69 Cong. 
Rec. 3054 (1928) 
Summary Report of F.T.C., No. 73-A, S. Doc. 
No. 92, 70th Cong., Ist Sess. .........-.+ 12, 18, 15 
U.S. Code Cong. & Ad. News (1955) 15 


IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20960 


SaLT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND 
Power District, LA PLATA ELECTRIC ASSOCIATION, 
INC., SAN MIGUEL POWER ASSOCIATION, Inc., WHITE 
RIVER ELECTRIC ASSOCIATION, INC., GUNNISON COUNTY 
ELECTRIC ASSOCIATION, INC., YAMPA VALLEY ELECTRIC 
ASSOCIATION, INC., ARKANSAS VALLEY G & T, INC. 
SAN LUIS VALLEY RURAL ELECTRIC COOPERATIVE, INC., 
PETITIONERS 

CA 


FEDERAL POWER COMMISSION, RESPONDENT 


MINNKOTA PowER COOPERATIVE, INC.; COMMITTEE OF 
RuraAL ELECTRIC COOPERATIVES, STATEWIDE ASSOCLA- 
TIONS OF RURAL ELECTRIC COOPERATIVES, INTERVENING 
CoopERATIVES; HoLy Cross ELECTRIC ASSOCIATION, 
INc., EMPIRE ELECTRIC ASSOCIATION, INc.; DAIRYLAND 
POWER COOPERATIVE, INTERVENORS 


On Petition to Review an Order of the Federal Power 
Commission 


BRIEF FOR THE FEDERAL POWER COMMISSION 


(1) 


2 
COUNTERSTATEMENT OF THE FACTS 


On August 17, 1966, Salt River Project Agricultural 
Improvement and Power District (Salt River), a govern- 
mental or quasi-governmental agricultural improvement 
and power district of the State of Arizona (R. 32-33, 
109-110), and eight electric cooperatives ' engaged in the 
distribution and sale of electric energy to consumers? in 
Colorado, Arizona, Utah, Wyoming and New Mexico, 

titioned the Federal Power Commission to require 
Colorado-Ute Electric Association, Inc. (Colorado-Ute), a 
rural cooperative, organized under Colorado law and en- 
gaged in the generation, transmission and sale for resale 
of electric power, to comply with Federal Power Act® 
requirements, asserting it was a “public utility” within 
the meaning of Section 201/e) (R. 1-28). This proceed- 
ing was brought to review the Commission’s holding in 
its order issued on January 6, 1967 (R. 645-649, 37 FPC 
68, to be published soon) that Colorado-Ute was not 
subject to its jurisdiction under the Act as a “public 
utility” and its order issued March 3, 1967, denying the 
application for rehearing and motion for stay (R. 732- 
734, 37 FPC 495, to be published soon) .* 


? La Plata Electric Association, Inc.; San Miguel Power Associa- 
tion, Inc.; White River Electric Association, Inc.; Holy Cross 
Electric Association. Inc.; Gunnison County Electric Association, 
Inc.; Yampa Valley Electric Association, Inc.; Arkansas Valley G 
& T, Inc.: and Grand Valley Rural Power Lines, Inc. 


2One of the petitioners (Arkansas Valley G & T Inc.) is a 
generating and transmission cooperative which also sells and de- 
livers to three distribution cooperatives, 


716 U.S.C. 42791, et seq, Pamphlet copies of the Act are being 
lodged with the Court for its convenience. 


‘The review proceeding was brought by the original petitioners 
Cexcept for Holy Cross Electric Association, Inc. and Grand Valley 
Rural Power Lines, Inc.) and San Luis Valley Rural Electric Co- 
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Background.—The petition requesting the Commission 
to assert regulatory jurisdiction over Colorado-Ute had 
as its stated objective an order requiring Colorado-Ute 
to continue operating and maintaining its existing 150,- 
000 kw steam generating plant at Hayden, Colorado, and 
related transmission facilities even if a State court order 
petitioners claim will require cessation of such activities 
were to become final. Colorado-Ute, which has been 
wholly owned by twelve cooperatives and Salt River, has 
contracts to furnish electric energy to its members. It 
was alleged that cessation of service from the Hayden 
Plant would seriously impair or disrupt the electric serv- 
ice to the members of Colorado-Ute.° 

The Hayden plant and the related transmission facili- 
ties were constructed under a certificate of public con- 
venience issued by the Colorado Public Utilities Commis- 
sion in 1963, Re Colorado-Ute Electric Association, Inc., 
48 PUR 3d 113. That Commission also approved the is- 
suance of securities necessary for financing. The project 
was financed by an advance of approximately $9 million * 
from Salt River (to be repaid by deliveries of electric 
power) and a 35-year 2-percent loan of nearly $23,000,- 
000 obtained from the Rural Electrification Administra- 
tion (REA) (R. 33-34). 


operative, Inc. Bridger Valley Electric Association, Inc. and San 
Luis Valley Rural Electric Cooperative, Inc., which the Commis- 
sion did not allow to intervene (R. 647). joined in the application 
for rehearing and motion for stay. Holy Cross Electric Association, 
Inc. and Empire Electric Association, Inc. are intervenors in this 
proceeding. 


8 Prior to use of the Hayden plant Colorado-Ute apparently 
served only four distribution members (R. 99, 78) from its available 
capacity of approximately 75,000 kw, obtained in about equal pro- 
portions from the Burcau of Reclamation in Arizona and a Colorado- 
Ute owned steam generating plant (R, 82). 


¢ Petitioners alleged that Salt River actually advanced $10 million 
(R. 17). 
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The facilities were completed and placed into operation 
before completion of judicial review of the certificate 
order. On February 14. 1966, the Colorado Supreme 
Court set aside the State Commission’s order, asst allegedly 
requiring cessation of operations of the new facilities.’ 

The Power Commission proceeding—While Colorado- 
Ute’s petition was pending in the United States Supreme 
Court for review of the final State court action,® the pro- 
ceeding before the Commission was initiated in an at- 
tempt to permit Colorado-Ute to continue operating and 
maintaining the new facilities. Inasmuch as Colorado- 
Ute is a creature of its owner-cooperatives which deter- 
mine its policies, the suit before the Commission was an 
arranged or “friendly” one designed to invoke the Com- 


» Colorado Power Company v. Public Utilities Commis- 
i785 (Colo., 1966), rehearing denied on March 14, 
Execution was stayed pending review by the 

upreme Court. During the intervening period the 

he question of jurisdiction over generating and 


ssion cooperatives under formal consideration in Dairyland 
Power Cooperative, Docket No. E-7113. 


5 Colorado-Ute’s appeal, treated as a petition for certiorari, was 
‘ed on October 24, 1966. Colorado-Ute Electric Association V. 
Tegtern Colorado Power Company, 385 U.S, 22, rehearing denied, 


? The relief requested in the petition and complaint was manifold: 


That the Commission assert Section 205 (rate regulation) and 
Section 399 (administrative powers) jurisdiction; that it investi- 
gate power pool and interconnection transmission facilities and re- 
quire Colorado-Ute to continue to serve and maintain such con- 
nections; that it inquire into adequacy of service under Section 207 
and impact thereof by abandonment of the Hayden facilities; that 
it conduct investigations under Sections 306 and 307; that it require 
Colorado-Ute to continue operations permanently notwithstanding 
the decision of the Colorado Supreme Court and that it institute 
a suit in the federal District Court under Sections 314, 316 and 317 
of the Act. 
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mission’s jurisdiction. Colorado-Ute’s answer accordingly 
admitted all the allegations in the complaint (except the 
allegation that it was a “public utility,” as defined in the 
Act, as to which it merely requested a determination of 
its status) and it conditionally proffered for filing all of 
its rate schedules with its members and the contracts 
relating to them (R. 163-167). 

Upon motion of the petitioners for a “final” decision 
without intermediate decision of a hearing examiner with 
which Colorado-Ute concurred, the issues were submitted 
to the Commission on the pleadings. The Commission, 
relying on the reasons set forth in Opinion No. 511 in 
Dairyland Power Cooperative, Docket No. E-7113, which 
was issued on January 5, 1967, 37 FPC 12 (R. 645-649), 
held that Colorado-Ute, as a cooperative financed in part 
by the Rural Electric Administration (REA), was not a 
“public utility” within the meaning of that term as used 
in Section 201 of the Power Act, and dismissed the peti- 
tion with prejudice on the status issue 10 and directed 


the return of the rate filings to Colorado-Ute. By orders 
issued March 3, 1967, the Commission denied the applica- 
tion for rehearing and motion for stay and authorized the 
intervention of the Secretary of Agriculture, Dairyland 
Power Cooperative, Minnkota Power Cooperative, Inc., a 
group of various rural electric cooperatives, various 


10The Commission dismissed the petition and Colorado-Ute’s 
answer only insofar as it related to the question of the status of 
Colorado-Ute as a public utility subject to its jurisdiction. It did 
not dismiss the allegations grounded on the invoking of emergency 
powers under Section 202(c), since the applicability of that sec- 
tion is not limited to “public utilities” as defined in the Act. The 
ground for secking relief under that section appears to be based 
on the contention that all except one of its members are completely 
dependent on Colorado-Ute for their supply of energy and that the 
Hayden plant provides 70% of total energy needed to meet their 
demands. 
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Statewide Associations and a Committee of Rural Electric 
Cooperatives (R. 73: 

The Commission’s decision, although rendered without 
an intermediate hearing, was predicated on and followed 
by one day its decision in Dairyland, which was based on 
facts analogous to those present in this case and there 
adduced in a full scale hearing *t before an examiner.” 
For the convenience of the Court we reproduce the full 
text of the Dairyland decision in Appendix A, infra, pp. 
43-93. The issue of the Commission’s jurisdiction over 
cooperatives was for the first time in its history squarely 
raised in a fully contested proceeding by the order initi- 
ating the Dairyland proceedings. Extensive briefs were 
filed by the parties and by the Department of Agricul- 
ture, by a committee of rural electric cooperatives and 
by a group of Dairyland member cooperatives which were 
permitted to intervene. 

The Dairyland proceedings involved three cooperatives: 
Dairyland Power Cooperative, Minnkota Power Coopera- 
tive, Inc. and South Central Rural Electric Cooperative, 
Inc. Dairyland and Minnkota, like Colorado-Ute, are 
REA financed and engaged in the generation, transmis- 
sion and sale of electric energy at wholesale for resale in 
interstate commerce to distribution cooperatives and State 
agencies." Dairyland operating in 4 States serves 27 co- 
operatives and a municipal utility; Minnkota in 2 States 


2? During the course of hearing, 96 separately numbered exhibits 
were submitted and a transcript of hearing made that covered 1467 
typewritten pages. 


12 Decision of the hearing examiner was omitted upon application 
of the cooperatives. 


22 At the time the Dairyland case was under consideration, South 
Central claimed that all of its facilities were used exclusively in 
local distribution. The Commission, in view of its disposition of 
the case, did not pass on that contention. 
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serves 12 cooperatives and one municipal; ™ and Colorado- 
Ute in 5 States serves 12 cooperatives and a State agency 
(R. 11). All three systems are interconnected with other 
systems: federal, State and/or investor-owned utilities. 
Because of the Commission’s reliance in Colorado-Ute on 
evidence adduced in Dairyland, its relevance here, al- 
though not of record, is self-evident. 

The large scale wholesale operations of Dairyland and 
Minnkota and their interconnections and exchanges of 
electric energy with private and public generating sys- 
tems did not enter into the Commission’s decision in 
Dairyland. That was because the majority’s decision was 
based upon a finding that Congress did not intend to give 
the Commission jurisdiction over REA cooperatives, as it 
found was reflected both by the legislative history of the 
Power Act and the legislative history of the Rural Elec- 
trification Act. That view, it was further noted, was 
strengthened by Congressional expressions and ratified by 
the Commission’s interpretations over the last 30 vears. 
The exemption of instrumentalities of the United States 
under section 201(f) of the Power Act was, the Commis- 
sion believed, intended to include REA-finaneed coopera- 
tives, although the form they would ultimately take after 
the Power Act was adopted was not then known. 

In support of its conclusion. the majority cited testi- 
mony of witnesses, when both legislative proposals were 
under consideration, as to the aims of the Public Utility 
Act of 1935 (of which the Power Act constituted a part) 
to eliminate notorious practices then rampant among in- 
vestor-owned utility svstems and the comprehensive pow- 
ers to be given the Rural Electrification Administrator 
in effecting a program for rural electrification. The 


%4 Dairyland also wholesales power to 5 investor-owned utilities 
and sells at retail to one municipality: Minnkota wholesales to one 
investor-owned utility and one municipal customer, 


§ 


Commission’s opinion also found reinforcement for its 
conclusion that Congress did not intend Commission regu- 
lation over cooperatives in the steadfast refusal of Con- 
gress to extend the Power Act to include cooperatives 
when such proposals were made in 1939, 1946 and in 
recent years. 

The opinion found further support in the Commission’s 
expressed view to the Senate (while the rural electrifica- 
tion bill was pending) that only in the limited area 
of authority to gather information might there be a dupli- 
cation of effort between it and the REA; in the unchal- 
lenged independence of the Rural Electrification Admin- 
istrator over a long period of time; and in the conflict in 
authority between the REA and the Commission that 
would exist if Commission jurisdiction existed. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


Petitioners are in this Court seeking to invoke federal 
jurisdiction over their wholly-owned wholesale generation 
and transmission system, Colorado-Ute, because their 
right to continue operations, after having invested over 
32 million dollars in new facilities, has been denied by 
the State of Colorado. We do not reach the issue whether 
the authority conferred on the Commission under the 
Federal Power Act over public utilities is sufficient to 
override State denial of a certificate of public convenience 
and public necessity for operation of those facilities and 
its disapproval of an application for the issuance of se- 
curities for their construction, since only the threshhold 
issue of Commission jurisdiction over Colorado-Ute as a 
“public utility,” which the majority of the Commission 
disclaims, is before this Court. It should nevertheless be 
noted that investor-owned power companies that are 
“public utilities” under the Power Act are not for that 
reason exempt from State certificate jurisdiction over 
steam electric plants. Indeed, the Commission has no 
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general certificate authority with respect to the construc- 
tion of such facilities by “public utilities.” 

Although Colorado-Ute appears ** to have been engaged 
in the generation, transmission and sale in interstate 
commerce of electric energy at wholesale to its members 
for resale, it did not consider itself to be a “public util- 
ity” as that term is defined in Section 201(e) of the Act 
and did not offer to comply with any provisions of the 
statute until the proceeding below was commenced.” 

The main thrust of petitioners’ argument is that by 
definition cooperatives, as persons, are “public utilities” 
if they own or operate jurisdictional facilities and they 
are not among the persons specifically exempted by Sec- 
tion 201(f). Colorado-Ute, they contend, comes squarely 
within the literal words used in the Act. We submit that 
the Commission in deciding that the Power Act did not 
confer regulatory authority over REA-financed coopera- 
tives properly rejected the mechanical interpretation that 
petitioners so strongly urge. Their construction is neither 


required nor even remotely suggested by the purposes 
underlying the adoption of the Act, as is evidenced by 
its extensive historical background and history. The at- 


8 Under Part I of the Power Act, the Commission has Ncensing 
responsibility for hydroelectric projects. 


16 There may be a question whether Colorado-Ute (apart from its 
cooperative status) is a public utility by reason of owning or 
operating facilities used in the transmission of electric energy in 
interstate commerce and to the sale of electric energy at wholesale 
in interstate commerce. The case was decided only on the parties’ 
pleadings and it docs not appear whether the nature of its opera- 
tions prior to the construction of the new facilities would otherwise 
bring it within the terms of the Act. Under Section 201(e). public 
utility status attaches upon interstate transmission or interstate 
sale for resale of electric energy, not upon construction of facilities 
for that purpose. It is unnecessary to decide whether the inter- 
state transmission and sale, if unlawful in their inception, would 
nevertheless make Colorado-Ute a “public utility” under the Power 
Act. 


17 In view of the relationship of the parties, and Colorado-Ute’s 
acquiescence to the proceedings, the relative position of the parties 
below is not. significant. 
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tempt to fit the cooperative structure into the regulatory 
design of a statute aimed to eliminate gross abuses in the 
investor-owned segment of the utility industry is clearly 
at odds with the intent of Congress. 

Moreover, the legislative history of the Rural Electrifi- 
cation Act not only refutes the claim of overriding Com- 
mission jurisdiction with regard to cooperatives, but in- 
deed supports the Commission’s view that the Rural Elec- 
trifcation Administrator was to have plenary authority 
in the administration of his Act. Petitioners’ position, as 
we show, would create numerous areas of possible con- 
flict under a dual exercise of jurisdiction though neither 
Act provides for any resolution of such conflicts. 

While the legislative history leaves much to be desired 
by way of clear statements of Congressional intent, we 
refer to occasional guideposts that lend substance to the 
reasonableness of the conclusion reached by the majority 
of the Commission. More significant, however, is the con- 
tinuous and generally consistent pattern of administra- 
tive interpretations made by the two agencies, both by 
action and by inaction, for more than 30 years. As an 
additional ground for its ruling, the Commission felt that 
cooperatives were intended to be included among the util- 
ties expressly exempted from its regulatory powers as 
nstrumentalities of the federal government, inasmuch as 
the cooperatives were the agencies used by the Rural 
Electrification Administration in carrying out the pur- 
poses of the Rural Electrification Act. 


i 
i 


ARGUMENT 


L The Commission Properly Concluded That the Power 
Act Does Not Confer Regulatory Authority Over REA 
Cooperatives Which Are Controlled by the Rural 
Electrification Administrator 


In its opinion in Dairyland, issued the day before the 
order challenged here and upon which the present deci- 
sion rests, the Commission reasonably concluded that the 
Federal Power Act did not grant it jurisdiction over co- 
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operatives financed by the Rural Electrification Adminis- 
tration (REA) as “public utilities.” As the Commis- 
sion’s decision explains, the provisions of the Power Act 
directed to “public utilities” * were entirely focused upon 
“privately-owned companies which held themselves out to 
render a public service” and were designed “to prevent 
the notorious investment and profit abuses which had de- 
veloped in the [electric and gas utility] industry under 
the domination of the holding companies.” Appendix A, 
infra, p. 47. Almost contemporaneous with the adoption 
of the 1935 Power Act, the federally-sponsored electrifi- 
cation program was initiated. REA was created to foster 
a means of bringing electric power to vast rural areas 
not being served by investor-owned or municipal electric 
systems. This was to be accomplished largely by provid- 
ing low cost loans to cooperatives especially organized to 
provide this rural service and limited to such operations. 
Through administering these loans, the Administrator of 
the REA has had substantial control of the REA-financed 
electric cooperatives. The Commission’s conclusion that 
the Power Act and the Rural Electrification Act were 
intended to provide coordinate, not overlapping, control 
over different portions of the electric utility industry is 
highlighted by the fact that substantial conflicts between 
administration of the two Acts would exist if the REA- 
financed cooperatives were viewed as subject to Commis- 
sion jurisdiction as “public utilities.” 


Under Part IT of the Power Act the Commission’s jurisdiction 
depends upon whether there is transmission of electric energy in 
interstate commerce or the sale of electric energy at wholesale in 
interstate commerce. This basis for jurisdiction was added to the 
Power Act in 1935. Under the Federal Water Power Act of 
1920, which was reenacted with some changes as Part I of the 
Federal Power Act in 1985, the Commission has the additional 
function of determining whether Heenses should be granted to 
non-federal entities (public or non-public) for the construction of 
hydroelectric projects on the nation’s waterways. The Commission’s 
Part I licensing jurisdiction is not here involved. 
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A. The Power Act Was Adopted to Regulate Investor- 
Owned Utilities; Not to Regulate REA Financed 
Cooperatives 


1. The Abuses of Investor-Owned Electric Utilities 
Shown by FTC Investigation Precipated Adoption of 
o ‘—The legislative background of the Power 
Acc a arly shows that the 1935 enactment was intended 
to regulate investor-owned electric utilities, not other 
sserients of the indhaery t was part of the remedial 
ng from an investigation carried out 
uant to Senate direction by the Federal Trade Com- 
between 1928 and 1935." The investigation was 
itat et by the unbridled growth of holding com- 
] techniques resulting in the concentration of 
and gas business in a relatively small number 

of ners oes the flagrant abuses it engendered. 

The Public Utility Act of 1935, 49 Stat. 803 (including 
the Federal Power Act as Title II) was the response to 
that investigation. It was designed to eliminate the un- 
sound and purposeless corporate superstructures that had 
been imposed upon the industry and to remove the men- 
acing and unethical practices they permitted which were 
detrimental to investors and consumers alike and for the 
most part not within the reach of state law. The evils 
disclosed by FTC’s inquiry were far reaching, widespread 
and numerous. They included the manipulative practices 
permitting a maximum control of operating facilities with 
2 minimum of investment, the arbitrary or imaginative 

verstating of fixed capital accounts to support excessive 


Toth Cong, 1st Sess., 69 Cong. Rec. 3054 (1928) 
to conduct the investigation. The FTC filed 84 
: 1924 and 1935 when it submitted its sum- 
8 and conclusions. 


bout 65 percent of the privately owned electric 
4 controlled by holding-company groups in con- 
ion but ten years earlier by large 

nt companics, Summary Report 

, Part 73-A), 70th Cong., Ist 
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utility rate charges and in consequence to encourage the 
sale of value-inflated securities, the disregard of prudent 
financing practices, the creation of fictitious profits by 
means of unreal inter-company transactions and other 
similar devices, the use of deceptive or unsound methods 
of accounting, the manipulation of security markets, and 
the exaction of excessive payments from operating com- 
panies for services rendered to them.” 

Neither the investigation nor the legislation which fol- 
lowed was concerned with the operation or practices of 
cooperative or municipal systems except as potential con- 
sumers of power. Electric cooperatives were practically 
non-existent; *? municipal systems, while numerous,” con- 
sisted generally of small plants or transmission systems 
not shown to be operated or managed adverse to the pub- 
lie interest or otherwise to require corrective legislation.* 
Thus, the proposals leading to the adoption of the 1935 
legislation were designed to eliminate inequities and 
abuses found in the corporate structuring, financing and 
operations solely of investor-owned electric utilities. 

The Public Utility Act of 1935 consisted of two parts: 
one dealing with the abuses created by the holding com- 
pany structural form and the other with the need for 


21 Summary Report, supra, at pp. 61, 62. 


22 While precise data is not available, the number of electric 
cooperatives in the United States at that time was believed to total 
around fifty. Testimony of Morris L, Cooke, first Rural Electrifica- 
tion Administrator, House Committee on Interstate and Foreign 
Commerce, Hearings on S. 3483, T4th Cong., 2d Sess., p. 40. 


2.Jn 1932, 52.6 percent (1,802 of 3.429) electric systems (inclu- 
sive of distributing as well as generating systems) were municipally 
controlled, but the municipals accounted for only 5.1 percent of the 
total power generated by private companies and municipals, 1932 
U.S. Census, containing statistics of central electric light and 
power stations, from FTC Report No. 72-A, p. 24. 


= Municipals, which constituted a substantial segment of the in- 
dustry in plant units, were accordingly specifically exempted from 
regulation. Federal Power Act, Section 201(f), 16 U.S.C. 824(f) 
and Public Utility Holding Company Act § 79b(c), 15 U.S.C, 79b(¢) 
(administered by the SEC). 
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regulating interstate electric utility operations.** Title I 
of the Act, designated the Public Utility Holding Com- 
pany Act of 1935, 49 Stat. $03, 15 U.S.C. 79, gave ex- 
lusive powers to the erence and Exchange Commis- 
sion to effect the simplification of unnecessarily compli- 
cated holding company structures, elimination of geo- 
graphically and economically unrelated properties, elimi- 
nation of extraneous an Earp investments, control 
over future securi:y issues and, to prevent pyramiding of 
unsound economi ems, divestiture of common control 
over electric ud ity and interstate gas transmission prop- 
erties, elimination of unethical inter-company transac- 
tions. and disclosure of financial information through the 
maintenance of uniform accounting records and reports.** 
] task of reorganization of and continued 

ver the investor-owned electric and gas util- 

nies was vested in the SEC, the related 

1g the operations of interstate utili- 

egated to the Federal Power Com- 

ities by Title II of the 1935 Act,*? 

ve che Federal Power Act, 49 Stat. 

-825r, and natural gas companies by 

oe Stat. 821, 15 U.S.C. 717-717w, 


Promote Service to Rural Areas In View of Vacuum Left 


ii le III of the orizinal bill, H.R. 5: 74th Cong., Ist Sess. 
syulate the natural gas inst. was not adopted 
: other titles of the 1935 Act because it re- 
3 before the House Coie on Interstate 
on HLR, 5423, pp. 2212-2213. 


fore the House Committee on Interstate and Foreign 
542%, pn. 244-243 
204 pp. 3244-340, 


2 Tithe TI which amended the original Federal Water Power Act, 
appro’ ed June 19, 1920, 41 Stat. 1962, a8 amended March 3, 1921, 
41 , 1353, ignated jt as Part I of the Federal Power Act, 

Iments deemed desirable by the Commission 
in the admir ation of that Act. In addition, it added Parts IT 
and TI wh 3 nerally with the regulation of clectric utility 
compeni« raged in interstate commerce, 
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by Existing Utilities—In contrast, the rural electrifica- 
tion program, which had its inception at almost the same 
time, constituted a Congressional response, not to a need 
for reform in an immense and chaotic industry,” but to 
fill a vacuum—the lack of electric power in the thousands 
of farms and rural communities in the United States not 
being served by investor or municipally-owned systems— 
and to foster a new segment of electric industry. In 1936 
only one farm in ten had electricity and those frequently 
were served at high rates or subject to onerous obliga- 
tions for extensions of service lines.” 

The Rural Electrification Administration was created 
by Executive Order No. 7037, issued on May 11, 1935, a 
few months before the Power Act was adopted. The 
Executive Order conferred broad powers “(tjo initiate, 
formulate, administer, and supervise a program of ap- 
proved projects with respect to the generation, transmis- 
sion, and distribution of electric energy in rural areas.” 
Under an implementing directive, Executive Order No. 
7130, issued August 7, 1935, funds were allocated** for 


loans to finance rural electrification projects to be con- 
structed by private, State, or municipal bodies. The basic 
purposes of the REA and the Administrator’s powers 
were continued when the agency was permanently estab- 
lished by the Rural Electrification Act of 1936, 49 Stat. 


2* The 1935 Act was aimed at abuses in the privately owned sector 
of the electric utility industry which in 1932 had facilities valued 
at more than 12 billion dollars, Summary Report of F.T.C.. No. 
72-A, p. 24, averaging approximately 71. million doliars per system. 
In contrast, the allotments made by REA beginning in 1935 and 
through calendar 1936 to 218 proposed borrowers averaged $200,000. 
First Annual REA report, 1935-1986, Table I. 


291955 U.S. Code Cong. & Ad. News, p. 2042. However. there 
were large disparities among the individual States ranging from 
0.9 pereent of farms electritied in Mississippi to 53.9 percent in 
California, [bid. 


© Roth executive orders were issued under, and the funds made 
available, by the Emergency Relief Appropriation Act of 1935, ap- 
proved April 8, 1935, 49 Stat. 115, which contained an allocation 
for eight types of projects, including “rural electrification.” 
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_7 U.S.C. 901, The statute provided for loans “for 
the purpose of financing the construction and operation 
of generating plants, electric transmission and distribu- 
tion lines or systems for the furnishing of electric energy 
to persons in rural areas Who were not receiving central 
station service” which were to be made “on such terms 
and conditions relating to the expenditure of the moneys 
loaned and the security therefor as the Administrator 

hall determine.” and upon his finding and certification 

the reasonable adequacy of the security for them and 
r their repayment. These provisions have not changed 
though the statute has been amended several times (7 


through its lending authority, exercises ple- 

over all aspects : of the ar electrification 

s objective, which 

to aed high quality ere aL service to un- 
persons in rural areas at the lowest practicable 
This it does by supervision over the planning, 


y REA in delegating its functions 

, indicate the overall scope of its 

8 Pow? sr Supply Division ‘‘appraises loan 

ures loan recommendations; reviews the finan- 

g performance of borrowers; analyzes engineering 

ons and construction contracts; reviews and ap- 

construction; approves advances of funds to 

nd benefits of generation and trans- 

ce and assistance to borrowers con- 

gn, construction, management, operation, 

‘ems: and conducts studies and negotiations 

oeurement of purchased power for all electric bor- 

s Electric Operations and Standards Division exercises 

respect to the “development of proposed policics, stand- 

procedures concerning engineering, loans, and retail 

g of the rural electric distribution program; the develop- 

undards, criteria, specifications, and technical data re- 

latin: vw to rurnl clectric distribution systems; .. .” 32 Fed. Reg. 
19817, July 22, 1957. 


infra, pp. 94-191. The appendix, printed for 
othe Court, contains excerpts of testimony of Ed- 
Wilson, Deputy Agsistant Administrator, given in the 
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construction and operation of each borrower’s facilities. 
In achieving its program objectives, as REA’s Deputy 
Assistant Administrator testified, it 


* * * worked with manufacturers, engineers, and 
construction organizations in the development of ma- 
terials, equipment, and designs suitable for rural 
line construction. * * * ') 


REA’s concern is not only with providing and main- 
taining high standards of electric service but also in re 
ducing the cost of service to the cooperative consumers. 
In this connection it plays a part in the preparation and 
furnishing of retail rate schedules designed for rural use 
and to promote the sale of electricity, assists in coopera- 
tive undertakings by distribution cooperatives to obtain 
electric energy through federated cooperatives at more 
reasonable costs, and participates in the adoption of large 
power rates and rates for resale which it deems beneficial 
for all the parties concerned.** The success of the pro- 


Dairyland case, showing the extent of control] REA exercised over 
cooperatives. It has been inserted to show factual grounds for the 
Commission's findings in Dairwand on which the decision under 
review made solely on the pleadings, was based. 


33 Through its agreements with the borrowing cooperatives, REA, 
inter alia, maintains strict controls over the plans and specifica- 
tions for construction of facilities, the handling of moneys released 
for construction, the manner in which construction contracts are 
let, contracts for the purchase of materials. equipment, supplies, 
and for acquisition of existing facilities and purchase of land. 
Its approval is needed to permit additions to a borrower's system, 
sales of its property, the entering into of contracts for the opera- 
tion or maintenance of all or part of a borrower's property. the 
incurring of expenses beyond that required in the routine course 
of business, and the employment of general (7.c.. non-REA) funds. 
Td. at pp. 94-108, 105, 106-108, 110-111. 


“7d, at pp. 121-122. 
a Id. at pp. 121, 128-129. 


M6 7d. at pp. 102-108, 106-107, 122-128. After a cooperative has 
built up a reasonable amount of net worth equal to twice maximum 
annual debt service requirements (having started with a bare 
minimum of working capital and no reserve funds), REA counsels 
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gram is borne out by the increase in cooperative sales 
from less than 725 million Kwh in 1941 to 31 billion Kwh 
in 1962 \REA Annual Statistical Report for 1962, p. IX) 
and in REA’s ability to maintain low rural rates.” 

3. The Commission's Exercise of Supervision over REA 
Financed Cooperatives Would Result in Jurisdictional 
Conflicts —The two Acts not only had their genesis in 
concern for two different parts of the electric industry 
and as a consequence vested different types of authority 
n the Commission and the Administrator, but it is plain 
hat application of the Power Act’s provisions relating to 
“public utilities” to cooperatives under the supervisory 
authority of the Administrator would result in jurisdic- 
tional conflicts. 

While the criteria governing the approval of security 

ues which the Commission is required to and has con- 

tently followed pursuant to Section 204(a) of the 
Power Act, ¢.9., Black Hills Power & Light Co., 31 FPC 
1605, 1608-1609 (1964), might not differ from those 
which the Administrator might apply, the relative weight 
to be given various factors, as well as the interpretation of 
the facts upon which an ultimate decision depends, could 
result in inconsistent findings. Even a similar view of 
the facts might properly be held to further the policy of 
bringing electric energy to the rural areas under the 
REA but not be consistent with the broader aspects of 
public policy required by the Power Act.* 


rate reductions or retirement of patronage capital (allocated 
amoun*s paid by consumers in excess of cost of service). Jd. at pp. 
127-128. 


1960, distribution-cooperative consumers paid an average 

Kwh in contrast with the 2.22¢ average cost paid by rural 

-stor-owned utilities, notwithstanding that 

the commerci i shad extended their service only to the richer, 
more populated areas. Jd, at pp. 129-130. 


* The brond general purpose of Title II was stated to be two- 
fold: “the protection and advantage of the consumers of clectric 
ene throughout the United States and the protection of those 
who ‘stin the securities of the industry.” Testimony of Commis- 
sioner Seavey before the Committee on Interstate and Foreign Com- 
merce on H.R. 5422, 74th Cong., Ist Sess., p. 391 (Part 1). 
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As the Commission noted in Dairyland, App. A, infra, 
pp. 54-56, areas of possible or probable conflict could also 
arise under the Commission’s exercise of section 202(b), 
203(a), 205 and 206 powers if applied to cooperatives. A 
Commission direction under Section 202 ( b)* to establish 
physical connection with the facilities of other electric sys- 
tems by construction of an extension line for that purpose 
could result in conflict with the requirement that REA 
loans be on terms and conditions relating to the expendi- 
ture of the monies loaned and the security for them as 
the Administrator determines. As the Commission said 
in this connection: 


* * © REA’s form of mortgage provides that the 
cooperative, without REA’s approval, will not con- 
struct, make, lease, purchase or otherwise acquire 
any extensions or additions to its system. An obvious 
conflict would result if the Commission ordered a 
cooperative to build an extension, but the REA Ad- 
ministrator refused permission because he deter- 
mined that purposes of the Rural Electrification Act 
would not be served thereby. 


Apart from the question of expending loan funds for 
the construction of interconnection facilities, the REA 


% Section 202(b) provides: ‘Whenever the Commission, upon 
application of any State commission or of any person engaged in 
the transmission or sale of electric energy. and after notice to 
each State commission and public utility affected and after oppor- 
tunity for hearing, finds such action necessary or appropriate 
in the public interest it may by order direct a public utility (if the 
Commission finds that no undue burden will be placed upon such 
public utility thereby) to establish physical connection of its 
transmission facilities with the facilities of one or more other 
persons engaged in the transmission or sale of electric energy, to 
sell energy to or exchange energy with such persons: Provided, 
That the Commission shall have no authority to compel the enlarge- 
ment of generating facilities for such purposes, nor to compel such 
public utility to sell or exchange energy when to do so would 
impair its ability to render adequate service to its customers, The 
Commission may prescribe the terms and conditions of the arrange 
ment to be made between the persons affected by any such order, 
including the apportionment of cost between them and the compen- 
sation or reimbursement reasonably due to any of them. 
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loan agreement prohibits, except upon the Administra- 
tor’s approval, a borrowing cooperative from contracting 
for the purchase or sale of electric energy in bulk, yet the 
Commission’ powers under Section 202(b) authorize it 
to order a “public utility” to sell or exchange electric 
energy with another person (i.e., whether or not a “public 
utility” as defined in the Power Act) under terms and 
conditions which it prescribes. 

The Commission, moreover, has exercised control over 
the sale, merger or consolidation of “public utilities” 
under the powers conferred by Section 203(a).* In this 
connection, the Commission noted that the REA has alone 
supervised the merger of cooperatives, citing as an ex- 
ample a 1956 merger involving Minnkota. Apart from 
possible meaningless duplication of supervision, the exer- 
cise of jurisdiction by one agency could frustrate merger 
approval given by the other or result in an imposition 
of conditions substantially at variance with those of the 
other agency. Under such circumstances which determi- 
nation should be paramount would remain in doubt. 

In addition, other areas of potential conflict, as the 
Commission indicated, could exist under a system of dual 
control. The Commission’s power to prescribe rates and 
charges under Sections 205 and 206 might, if applied to 
cooperatives, conflict with REA’s exercise of such regu- 
latory power over cooperatives, a power, which the Com- 

mission observed, was exercised in the Minnkota merger. 
Again, where the Power Act prohibits, without Commis- 


49 Section 2093/2) provides in part: “No public utility shall sell, 
lease, or otherwise dispose of the whole of its facilities subject to 
the jurisdiction of the Commission, or any part thereof of a value 

encess of $59,000, or by any means whatsoever, directly or in- 
, merge or consolidate such facilities or any part thereof 
ae of any other person, or purchase, acquire, or take any 
sof any other public utility, without first having sccured 
an order of the Commission authorizing it to do so. * * *” 


“For REA views as to effects of dual exercise of jurisdiction, 
see Appendix B, infra, pp. 111-124 
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sion approval, interlocking management relationships,* 
the REA does not (and as a practical matter encourages 
dual participation). Furthermore while both agencies 
may prescribe the accounting requirements to be kept,** 
cost, depreciation and other standards could, in light of 
the different purposes of the two Acts, necessitate dupli- 
cative or inconsistent accounting procedures. 

In view of such obvious conflicts, Congress’ silence in 
both the Power Act and the Rural Electrification Act as 
to the impact of either on the other, strongly supports 
the Commission’s view that the two statutes were intended 
to relate to distinct and separate parts of the electric 
utility business. Had Congress intended the Commission 
to exercise supervisory powers over REA-financed co- 
operatives, it seems reasonable to assume that some pro- 
vision for an accommodation between the potential con- 
flicts under the two Acts would have been spelled out as 
was done with respect to the REA and the Secretary of 
the Treasury (see 7 U.S.C. 903) and the FPC and the 
SEC (see Section 318 of the Power Act). To be sure, 
as petitioners note (Br. pp. 26-28), regulation or control 
by more than one federal agency exists under various 


42 Section 805(b) provides in pertinent part: “After six months 
from the date on which this Part takes effect, it shall be unlawful 
for any person to hold the position of officer or director of more 
than one public utility or to hold the position of officer or director 
of a public utility and the position of officer or director of any bank, 
trust company. banking association, or firm that is authorized by 
law to underwrite or participate in the marketing of securities of 
a public utility. or officer or director of any company supplying 
electrical equipment to such public utility, unless the holding of 
such positions shall have been authorized by order of the Commis- 
sion, upon due showing in form and manner prescribed by the Com- 
mission. that neither public nor private interests will be adversely 
affected thereby. * * *" In contrast, see Appendix B, infre, p. 106. 


43The Commission’s accounting procedures are prescribed by 
regulations adopted pursuant to express authorization of Sections 
301 and 302 of the Act. sce Parts 120 and 131, Regulations under 
the Federal Power Act. 18 C.F.R, 120.1 ef seq., 131.1 et seq.: those 
of the REA are contained in bulletins issued to cooperatives under 
its plenary authority, sce Appendix B, infra, pp. 103-104. 
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statutes. But in these circumstances, Congress has either 
defined the administrative responsibility between two 
agencies or called for cooperative action.“ 
In the examples cited by petitioners the areas of exer- 
f jurisdiction are specifically dictated by Congress. 
ile Act, 50 Stat. 731. as amended, 16 U.S.C. 
Flood Control Act of 1944, 58 Stat. 887, 890, 16 
. $ 825s. Also see Tennessee Valley Authority Act 
3, as amended, 48 Stat. 58. as amended, 16 U.S.C. 
seq.; Acts Relating to Flathead Indian Reserva- 
Stat. 212-213: Flood Control acts, as amended, 
. $$ TOla-1, 701b-4.** 
it is difficult to accommodate official assess- 
the anit eeator 'S powers expressed during 
eon the REA legislation with a right of supervision 
the Commission.” particularly since the con- 
ast ingly different legislative objectives call into play un- 


iment (Br. p, 22) that repeal of the Commis- 
ion is not favored lends no separate sup- 
umes the very question raised on 
ory authority over REA coopera- 
Act. Their argument. moreover, 
ct postdated inauguration 
r the Emergency Relief 
h the Administrator was 
1 that such jurisdiction was 
1 nor in any manner referred 
fter his appointment. 


placed on antitrust cases as 

ced, The Commission may 

ig whether the public interest is 

the resulting effects therefrom, 

%% (1962), but it does not have 

“ed squarely upon the Depart- 

inl prosecution for violation 

oo nited States v. Radio Corporation of 
46 (1959), 


s 
° 
Me 
Administrator’s authority was catagorized on the floor of 
" “unlimited discretion,” “extraor- 

it di control.” 80 Cong. Rec. 5281, 3308, 


related if not inconsistent standards of evaluation that 
clearly would engender unresolved conflicts. As we have 
shown, the completely unrelated aims, objectives and pur- 
poses of the two legislative enactments fully explain why 
Congress perceived no confusion in the execution of the 
powers given to the respective agencies. Its silence which 
has persisted despite amendments to both Acts supports 
the view that Congress has not deemed it necessary to 
further clarify the complete separation of powers that 
was inherent in the creation of both agencies. 

4. The Legislative History of the Two Acts Supports 
the Commission’s Conclusion That It Has No Jurisdiction 
over REA-Financed Cooperatives. 

In asserting (Br. pp. 12, 14) that cooperatives are 
subject to Commission jurisdiction because they are not 
expressly excluded from the definition of “public utility” 
in Section 201(e) of the Power Act. petitioners have 
completely ignored the unrelated circumstances surround- 
ing the adoption of the two Acts and the wholly different 
purposes Congress thereby sought to be attained. And 
while the hearings, reports and debates relating to these 
Acts do not expressly answer the coverage question in- 
volved here, this is no reason for not considering the 
legislative background and histories of the Acts in con- 
struing the scope of coverage. 

While petitioners at one place state that the legislative 
history of the Federal Power Act on the point at issue 
(whether REA cooperatives are subject to Commission 
jurisdiction) is “obscure”, “ambiguous and inconclusive” 
(Br. 17, 18), at another they contend (Br. 18) that a 
“fair reading” of it lends support to the assertion that 
Congress intended cooperatives to fall within the Act’s 
purview.? This is not supported. A search of the printed 
record of the hearings before the House Committee on 
Interstate and Foreign Commerce on the original House 


“7 The citations relied on in petitioners’ brief (footnotes $1, 32 
and 39, on pp, 18 and 20) do not pertain to the point at issue. 
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dill, which ran to 2520 pages, and 1132 pages on the 

Uscloses but one reference to the 
government's rural electrification program. Mr. DeVane, 
FPC Solicitor, who confessed little knowledge of the de- 
tails of that program made the observation that: 


eee 


it Was my assumption that the power [to serve 
rural areas] would come from the most available 
source, without regard to whether it was a private 
or municipal plant. 

°* * * The purpose, however, is one that should help 
nstead of handicap the industry, and as I under- 
tand the rural electrification program, it is to assist 
he industry which says it cannot go out into the 
rural territory and provide facilities and give people 
electric service. * * * 


The following colloquy then occurred between the com- 
mittee chairman, Mr. Rayburn and one of its members: 


Mr. PETTENGILL. Is it your understanding, 
Mr. Chairman, that in the $100,000,000 rural elec- 
trifcation program the Government will aid the pri- 
vate utilities just like it will the municipal utility or 
the T. V. A. in the construction of lines? 

The CHAIRMAN. Well, there are very few places 
where they have a T. V. A., and there are very few 
municipal plants, and if this is carried on extensively 
they will have to take power from private plants. 

Mr. PETTENGILL. Not from the Government 
) 


only, no. There will be very few places where they 
have a T. V. A. or a municipal plant; 90 percent of 
the communities, out of 100, I would estimate. 

Mr. PETTENGILL. I am not attempting to ar- 
gue it. I simply want to find out if both are going 
to be treated impartially and alike and the Govern- 
ment will not be engaging in competition with pri- 
vate industry in carrying out its rural electrification 
program. 


* Hearings on S. 1725, 74th Cony., 1st Sess. 
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The CHAIRMAN. May I make this observation 
on that point: It has been my conception that the 
Government wants to give these rural communities 
electric service, and I think it would like to have the 
private companies do that if they could possibly do 
so, |") 


That single discussion does not support the contention 
that the proposed legislation contemplated direct Commis- 
sion regulation over rural electrification projects. It 
merely indicates an understanding of the federal role to 
provide financial means for bringing available energy 
from governmental or private utility systems to the rural 
areas not being served. We may fairly deduce that the 
existing appropriate regulatory or supervisory agencies, 
including REA, were expected to continue to exercise 
their jurisdiction. 

As against the virtual vacuum of historical reference 
to the REA in connection with the adoption of the Power 
Act, the debates on the REA bill contained several ref- 
erences to the Federal Power Act (not the “continuous” 
references as petitioners allege (Br. p. 23))." However, 
much of those comments*! involved a comparison of the 


4° Hearings on H.R. 5423. pp. 2159-2161 (Part 3). 


* Petitioners’ sole reference (80 Cong. Rec. 2825) is to the in- 
vestigative powers which are discussed in the text, infra, 


* The minority opinion of the Commission in Dairyland places 
emphasis on discussions in the House concerning REA’s power to 
fix rate schedules for cooperatives as possibly indicating an inten- 
tion to vest all rate fixing power cither in the States on intrastate 
business. or in the Commission on interstate sales for resale. We 
submit that the Congressional interest in REA’s rate fixing powers 
is understandable only in light of the concern generally shown by 
Congress and particularly in the extended hearings on the original 
Federal Power Act over the feared usurpation of State powers by 
the federal government. REA’s policy and one reason for its erea- 
tion was to provide low rates to rural users but at the same time 
to insure that the rates were sufficient to protect loans of federal 
moneys, an objective which could only be controlled through its loan 
making procedures. Cf. 80 Cong. Ree, 2756, regarding control by 
agreement of the adequacy of retes sufficient to justify loans made 
by REA. 
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proposed provisions authorizing the expenditures for ad- 
ministrative purposes with similar provisions in the 
Power Act and other legislation (S0 Cong. Ree. 3232- 
3234). The only relevant discussion we have found upon 
careful examination of the REA legislative history in 
which the Federal Power Commission’s powers have been 

ferred to are those, quoted infra which were made in 

nnection with a proposal for the exercise of cooperative 
investigative powers by both agencies. As Senator Norris, 
co-sponsor of the rural electrification bill, explained, the 
amendment was proposed to accommodate the only area 
of possible duplicative jurisdiction which the Commission 
found upon analysis of the proposed REA legislation. 
He stated that the proposed language ™ 


* * © was not in the bill originally. The bill was 
submitted to the Federal Power Commission and, 
while their reply was favorable, they felt it their 
duty to call attention to the fact that they are re- 
quired under the law to do some of the things which 
this bill proposes to have the R.E.A. do also; for 
instance: 


“To make or cause to be made studies, investiga- 
tions, and reports concerning the condition and prog- 
ress of the electrification of rural areas in the sev- 
eral States and Territories and to publish informa- 
tion with respect thereto.'*! ” 


That is one of the duties which is also by law put 
upon the Federal Power Commission. The Committee 
adopted that amendment so as not to have any con- 
flict and to economize and save money by not having 


"2 The proposed amendment read as follows : 


“In cooperation with the Federal Power Commission to make, 
or cause to be made, studies, investigations, and reports con- 
cerning the condition and progress of the electrification of 
rural areas in the several States and Territories.” 


* Significantly this power of the Federal Power Commission is 
not limited to public utilities but extends to all electric utilities, 
including municipals. See Federal Power Act, Section 311, 16 
U.S.C. § $25). 
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the two organizations working against each other 
when they might be working together. (Emphasis 
supplied). 


And he further explained: 


* * © The Federal Power Commission called atten- 
tion of the Committee to the fact that they have 
jurisdiction to do some of the things we had proposed 
to ask the R.E.A. to do, They were not objecting to 
the bill on that account, but they thought it their 
duty to call attention to the fact that there are two 
governmental organizations which, to some extent, 
would be required to do the same thing. We thought 
it would relieve the situation entirely if we amended 
the section by including the words “in cooperation 
with the Federal Power Commission.” 

Senator King objected to the amendment and suggested 
inserting in lieu of it a proviso that “nothing in this 
section shall be so construed as to impinge upon or inter- 
fere with any of the authority conferred upon the Federal 
Power Commission” but Senator Norris thought that 
might preclude the REA ‘from doing what they would 
have to do in order to make a success of the undertak- 
ing.” The amendment was not adopted in the face of 
strong opposition that it “would seem to imply that the 
Federal Power Commission shall have such power as is 
inferred in the amendment now under discussion.” 

While the absence of specific relevant references to the 
Power Act in the numerous and lengthy discussions of 
the REA legislation is not itself determinative, the very 
silence is indicative of the absence of any intention to 
circumscribe the Administrator’s authority in administer- 
ing the rural electrification program. The analysis of one 
legislator (Mr. Merritt of Connecticut) that 

I do not see anything in the bill that puts this 


Administrator under the jurisdiction of any of the 
departments of the government * * * [9] 


*480 Cong. Rec, 2824-2825. 


5380 Cong. Ree. 5278, 


DIN 


lends support co this view. Furthermore, the statements 
he course of debate (and particularly in 

re fact of the Commission’s existence) that 

strator, to carry out the program effectively, 

“great power", and that he would have “al- 

ited discretion”, “extraordinary power” and 

ed control. over this enormous sum of money” (80 

Cong. Ree. 5281, 313, 5277) strongly suggests that 
the legislators Mey not have deemed the authority al- 
in the CORRE SSOE as impinging upon the 

in the rural electrification program. 

States Supreme Court 1as repeatedly held 


n of which they are a part. Clark v. Ueber- 
hee nc A. G., 332 U.S. 480, 489 (1947) ; 

Liter : Ruzicka, 329 U.S 287, 292 (1946) ; 

ssoclation of W enon Salaried Employees v. West- 
inghonse Bi ectric Corp., 348 U.S. 437, 444 (1955). Words 
alone are rot sufficient in and of themselves to determine 

ge legislation. United States v. Korpan, 237 

(CAT, 1956); United States v. American 

S oe Inc., 310 U.S. 534, 543-544 (1940). 

- Court stated in Shaffer v. Singh, 120 App. 

343 F. 2d 324, 326 (1965), that the general pur- 

f the statute is a more important aid to its mean- 

ny rule which grammar or formal logic may 

lay down, citing United States v. Shirey, 359 U.S. 255, 

260 (1959), which characterized statutes as “instruments 

of government” and not “exercises in literary composi- 
tion.” 

In refusing to apply a literal application of the lan- 
gauge used by the draftsmen of a statute, the late Judge 
Learned Hand said in Cabell v. Markham, 148 F. 2d 737 
(CA2, 1945) at p. 739: 


* * * Of course it is true that the words used, even 
n their literal sense, are the primary, and ordinarily 
the most reliable, source of interpreting the meaning 
of any writing: be it a statute, a contract, or any- 
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thing else. But it is one of the surest indexes of a 
mature and developed jurisprudence not to make a 
fortress out of ihe dictionary: but to remember that 
statutes always have some purpose or object to ac- 
complish, whose sympathetic and imaginative discov- 
ery is the surest guide to their meaning. 


on 


On review by the United States Supreme Court, Mr. Jus- 
tice Douglas in Markham v. Cabell, 326 U.S. 404 (1945) 
commented as follows (p. 409): 


* * * The policy as well as the letter of the law is 
a guide to decision. Resort to the policy of a law 
may be had to ameliorate its seeming harshness or 
to qualify its apparent absolutes as Holy Trinity 
Church v. United States, 143 U.S. 457, illustrates. 
The process of interpretation also misses its high 
function if a strict reading of a law results in the 
emasculation or deletion of a provision which a less 
literal reading would preserve. 


As we have shown, the Federal Power Act resulted in 
large measure from a need to protect consumers from the 
abuses existing with respect to investor-owned electric 
utilities.“ Many of these abuses could not be controlled 
by the States because of the interstate nature of utility 
operations (see, ¢.9., Public Utility Commission v. Attle- 
boro Steam & Electric Co., 278 U.S. 83 (1927); hence 
federal regulation was needed to close existing gaps. And 
while this legislation has been construed by the Commis- 
sion and the courts to assure effective regulation of in- 
vestor-owned utilities, the Power Act plainly does not 
have broad enough scope to permit regulation of all inter- 
state transactions by the Commission. The Act, by ex- 
pressly excluding all government-owned or operated fa- 

66 The FPC’s Solicitor testified that the principal purpose of Title 
Il of the bill was to protect the consumer, in contrast with the pur- 
poses of Title T which was primarily to protect the investor and 
secondarily the consumer. Hearings before Senate Committee on 


Interstate Commerce on S, 1725, 74th Cong, 1st Sess. (Companion 
bill to H.R, 5425), p. 253. 
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ral, State or local, from coverage, indicated 

ative view that external regulation was not need- 

to regulate the activities of such governmental utili- 

. As to the cooperatives, federal control was to be in 

the REA. 

now the Commission’s view that the increas- 

pendence of all electric utility systems—pri- 

ive and public—requires a unified adminis- 

supervision with respect to interconnection and 

ssure reliability of service,’ the present 

Act was not designed to accomplish this adequately, but 

only to prov ide comprehensive regulation within a limited 

sphere, 1.¢., the operat ions of investor-owned utilities. 

oners’ contention that REA-financed cooperatives 

were intended to be covered as “public utilities,” notwith- 

standing the conflicts in federal authority that would re- 

sult from such a construction, is not consistent with the 

legislative purpose or background of either the Power 

Act Rural Electrification Act. That authority 

should: not be engrafted on the Power Act merely because 

State authorization for the construction of a wholesale 

cooperative’s generating and related transmission facili- 

ties has been denied—especially since such State approval, 

as a condition for commencement of service, is not in- 

compatible with Commission regulation even of conced- 
edly investor-owned electric utilities. 


. now being considered by Congress 

t designed in principal part. to en- 

35 ity of hia bulk supply of electricity by providing 

for the coord: ion of electrie utility systems, encouraging the 
comprehensive development a conservation of power resources 
j 5 , ty carry out the objectives of the proposed 
require interconnection between persons engaged 

lon or transmission of electric eneyry and its sale or 

sham The provisions would apply without 

type of ownership of the utility systems. 

h 4 proposed asa result of the President’s message 
to Congress on February 16, 1967, following investigation of recur- 


rent power failures in various parts of the United States, 
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B. Long Accepted and Unchallenged Administrative 
Practices by Both the FPC and the REA Should 
Be Persuasive of the Interpretation to Be Given to 
Statutes Involved 


For more than 30 years the REA has carried out the 
functions delegated to it first by Executive Order and 
then by Act of Congress without any supervisory control 
by the Commission. During that period (in which the 
REA has approved loans totalling in excess of five billion 
dollars) formal FPC approval over purely cooperative 
activities has not been sought under any provision of the 
Power Act. The number of cooperatives engaged in the 
sale in interstate commerce of electric energy for resale 
is not of record, but there have been a substantial number 
of loans to wholesale cooperatives. 

Until the Commission raised the issue, sua sponte, in 
Dairyland it did not formally consider the applicability 
to REA cooperatives of its manifold powers under Parts 
II and III of the Power Act. In the only litigated case 


involving this issue (Dairyland), it found, contrary to 
petitioners’ claim that the Commission had made “uni- 
form findings” in a “series of proceedings” of jurisdiction 
over cooperatives, that: 


* * © over the past 30 years since enactment of Part 
II of the Federal Power Act, there has not been a 
single instance where this Commission decided the 
cooperatives are jurisdictional. * * * [I]t is perfectly 
clear that the Commission has not sought to exercise 
such jurisdiction, and we are persuaded that such 
decision is an appropriate one. [Footnote omitted. ] 


In Dairyland the Deputy Assistant Administrator of REA 
testified that as of December 31, 1962, approximately 250 loans 
had been made to “federated” cooperatives, These are associations 
of distribution cooperatives whose primary function is to make 
energy available to their members on a wholesale basis (Appendix 
B, infra, pp. 108, 115). 


%® By order issued on July 22, 1968, 30 FPC 365. 


Petitioners’ claim of a consistent Commission practice 
since 1At is Spesed upon filings by cooperatives and re- 
sdiction contained in orders issued in ten 
a p. 38, footnotes 90 and 91). These were 
er in Dairyland, in which the Commission noted 
that the Slings were voluntary and were made in cases 
“where no issue Was raised as to the status of coopera- 
tives as public utilities.” Appendix A, infra, p. 61, foot- 
note he 
The * :” on which petitioners rest that claim are 
hardly ¢ SUi nee of a practical interpretation of the 
Foye Apart oer she fact as the cited cases are 


the more than +30 years the Federal Pow er Act has been 
in effect, they involved circumstances which for other 
reasons invoked the exercise of Section 203 or 204 ju- 
risdiction over investor-owned public utilities. Without 
exception. each of those cases involved transactions in one 
or more of the categories of regulatory supervision re- 


quired by the provisions of the statute.” 


. in part. requires Commission 

by a public utility of facilities 

: ion or for the merger or con- 

$ with those of any other person, and 

of the assumption of any obligation 

ya public utility. The term “person” 

whether or not incorporated, Sec- 
supplied.] 


mergers or consolidations of facilities acquired 

with those of another person: Montana- 

Litiez Gis 8 ba Bhg (1949); Black Hills Power & 

. 190 FPC KO4 (1951): Frontier Power Co., 14 FPC 941 

Block Hille Power & Light Co, 15 FPC 1139 (1956); 

Southern Ohio Electrie Co,, 27 FPC 922 (1962). 

gy sales by investor-owned companies: Ark-La Elec- 

tric Comerative, Inc, 6 FPC 1027 (1947); Frontier Power Co., 

9 FPC 129% (1950): Frontier Power Co., 14 FPC 941 (1955); 

Teton Volley Power and Milling Co., Ltd., 24 FPC 261 oe 
Colurotna ond area hin Electric Company, 27 FPC 922 (1962 

yonaaumptions of oblivations by investor-owned com- 

i Dn, Electric Cooperative, Inc, 6 FPC 1037 (1947): 

Montorn-Datote, Utilities Co. 11. FPC 1543 (1952); Montana- 

Dakota Utilities Co, 17 FPC 378 (1957). 
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Far more revealing of the practices of the Commission 
and indicative of its practical construction of the powers 
conferred upon it is the broad spectrum of authority 
which it has consistently not invoked with respect to 
REA cooperatives.” Thus, the sum total of “past admin- 
istrative practices” on which petitioners predicate their 
claim of practical interpretation consists of infrequent 
findings of “public utility” status of cooperatives in pro- 
ceedings which involved a facet of the Commission’s dele- 
gated powers over jurisdictional companies. The alleged 
precedent of practical interpretation which the petition- 
ers claim to find in the cited orders is not rendered more 
persuasive of an established administrative practice, as 
petitioners imply, by the frank opinion of all five Com- 
missioners “ that the law should place interstate generat- 
ing and transmission cooperatives under Commission 
regulation (Br. pp. 35, 41). 

Moreover, petitioners, as we noted, have studiously ig- 
nored the practical construction of the repeated and con- 
sistent administrative practices of the REA which have 
continuously affirmed that agency’s independence of the 
Commission. 

The clear cleavage between areas of regulation each 
agency accepted as exclusively within its jurisdiction from 
the commencement of their operations had its basis in the 
essential differences in their respective objectives. REA 
was confronted with the task of encouraging rural elec- 


6In general, the Commission has not asserted jurisdiction over 
REA cooperatives upon the sale or other disposition of their 
facilitics to other cooperatives, or their issuance of securities: nor 
has it considered the justness or reasonableness of their rates nor 
charges or the character of their services or facilities: it has not 
required rate filings, the maintenance of records or uniform account 
procedures: nor fixed adequate and proper rates of depreciation: or 
sought to exercise investigative powers in respect to cooperatives. 
See Sections 208, 204, 205, 206, 207, 208. 302, 304 and 305 of the 
Power Act, 


* Four of the Commissioners recommended a change in the law, 
the fifth, a reappraisal by Congress. 
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trifieation in areas of low consumer density which re- 

quired ir to cope with the numerous disadvantages of 

rural systems the Power Act was not designed to deal 

REA‘s execution of its functions with complete 

m has been at all times predicated on an express 

direction that the Administrator’s judgment 

alone shall be decisive. Section 4 of the REA Act (7 

U.S.C. 904). 

We strongly disagree with petitioners’ contention, that 

‘usal of Congress to amend the Power Act specifi- 

larify the independent status of cooperatives 

significance, because the various proposals 

ted had completely diverse objectives: “* some would 

singed upon REA’s jurisdiction and the others 

nave delineated REA’s independence. If Congres- 
inaction on these bills should be given weight, 

seem to support a conclusion that Congress’ un- 

willingness to extend the Commission’s regulatory powers 

into the realm of REA operations was an approval of the 

long established administrative practices of both agencies 

es sOberaring independently of each other. The more re- 

t bills (88th, 89th and 90th Congress) appear to have 

ed by the Commission’s order to show cause 


>: H.R. 6292, 76th Cong., Ist Sess., 

ive restricted the Administrator’s 

erating plants by requiring an 

‘rmination; H.R. 79th Cong., 2nd 

ch proposed, absent State jurisdiction, 

wer ty pass upon the proposed acquisition, 

sting or transmission facilities contingent 

Id result in lower costs of electricity: 

Deficiency Appropriations Act of 1946 

on certification for approval of such loans based 

f ingufficient availability of electric power in the 

Rec, 1799): H.R. 2709, 80th Cong., Ist Sess., 93 

22, similar to ee R. 5555, aupra; and S. 2028, 88th 

109 Cony, Rec, 14515, S. 2028, 88th Cong., 2d Sess., 

$57 7 and S, 1459, 89th Cong., Ist Sess., 

519, 4492: and S. 1265, 90th Cony., Ist Sess., 113 

$4202 (daily ed. Mar. 22, 1967) expressly excluding 

cooperatives from Power Act provisions, Petitioners restricted their 
comments only to the last five bills (Br. 40-41). 
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in the Dairyland case,” which squarely raised for the 
first time the issue of its jurisdiction over REA coopera- 
tives, and were apparently introduced to negate or fore- 
close any change in past Commission and REA practices. 
The persuasive influence of the contemporaneous and 
subsequently consistent administrative interpretations by 
both agencies should be most compelling where as here 
they were initially made “by the men charged with the 
responsibility of setting [a statute’s} machinery in mo- 
tion,” to make its “parts work efficiently and smoothly,” 
United States v. American Trucking Associations, 310 
U.S. 534, 549 (1940), and have been coupled with a 
continuity of consistent interpretations, Heikkila v. Bar- 
ber, 345 U.S. 229, 234 (1953), which have been generally 
unchallenged, Norweigan N itrogen Products Co. v. United 
States, 288 US. 294, 315 (1933). The long continuance 
of such practice has been termed “impressive” and, where 
made in the course of official action, serves to remove 
doubts which may exist as to the meaning intended by a 
statute. Smiley v. Holm, 285 U.S. 355. 369 (1932). 
Moreover, Congress to which the Administrator, as re- 
quired by statutory directive, has since 1936 reported an- 
nually on the REA’s progress and activities (7 U.S.C. 
910) has not criticized the construction he has placed 
on REA’s authority." In these circumstances there is a 


6. Cf, Senate Committee on Appropriations, Rep. 641, 88th Cong.. 
Ist Sess., states at p. 9: “The committee is advised that the Com- 
mission is secking to assert jurisdiction over rural electric coopera- 
tives. During the 27 years sinec passage of the REA statute, the 
Commission has not asserted general jurisdiction over such ¢co- 
operatives.” { Emphasis supplied. ] 

See extensive discussion in debate on S&. 1459, supra, footnote 64, 
relating to history. legislative purposes, and powers of FPC and 
REA legislation, 111 Cong. Ree. 22018-22034. 


“In 1947, however, the Senate Appropriations Committee in- 
structed the Administrator to report to it all loans for the acquisi- 
tion or construction of generating plants prior to their approval. 
S. Rep. 474, 80th Cong, Ist Soss.. Pp. 12. This report followed the 
introduction of bills, vot enacted, which would have given the Com- 
mission veto power over such loans, H.R. 5555, 79th Cong. 2d Sess., 
92 Cong, Ree, 1571: H.R, 2709, S0th Cong. Ist Sess., 95 Cong. Ree. 
2423, and an earlier House Report (No. 450, oth Cong., Ist Sess.) 
which was critical of the proposal. 
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natural presumption thar Congress accepted such exercise 
as legitimate interpretations under the Rural Electrifica- 
i en Allen ve Grand Central Aircraft Co., 347 U.S. 

344-545 (1954). We submit that the practical con- 


of the contentions advanced by the petitioners. 


II. The REA Cooperatives Are Exempt From Regulation 
Under the Federal Power Act as “Instrumentalities” 
of Government 


The Commission also held in Dairyland that the Sec- 
tion 201'f) exemption.” which explicitly excludes instru- 
mentalities of the United States from Power Act regu- 
lation, was intended to apply to REA cooperatives as “the 
instrumentalities chosen by Congress for the purpose of 
bringing abundant, low cost electric energy to rural 
America.” While the validity of this finding is not 
necessary to the ultimate conclusion that REA-financed 
cooperatives are not public utilities, it is sound and con- 
stitutes a separate basis for the conclusion. That deter- 
mination is reinforced by the grant of plenary authority 
to the REA. 

The scope of Section 201/f) appears to be a case of 
first impression with respect to cooperatives, though the 
Commission has previously stated its view that the word 

in Section 201/f) should be read 

broadly. See Nebraska Power Co., 5 FPC 8 (1946). 
There the Commission passed upon the status of a pro- 
posed issue of securities by an electric utility, the common 
stock of which had been acquired by a committee of pri- 
ction 201/f) provides: “No provision in this Part. shall 

or be deemed to include, the United States, a State or any 

eubdi n of a State, or any avency, authority, or in- 


tion 

more of the forevoi or any officer, agent, or employee of any 
of the foregoing acting as such in the course of his official duty, 
unless such provision makes specific reference thereto.” 
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vate citizens. In finding that the committee was a quasi- 
public corporation, the Commission held it was being 
used by a political subdivision of the State of Nebraska 
as “an appropriate and fitting instrumentality” for its 
purposes, stating: 


It is clear that section 201(f) exempts the United 
States and State governments, their political subdivi- 
sions, and their agencies and instrumentalities from 
the general provisions of Part II of the Act, as well 
as corporations wholly owned by them. The exemp- 
tion has been applied to sovereign governments, and 
their political subdivisions and instrumentalities, as 
distinguished from private enterprise. We think this 
obviously discloses a Congressional intent to subject 
private enterprise alone to regulation by the Federal 
Power Commission * * *. (5 FPC at 18-19) (Em- 
phasis supplied.) 


The absence of clear language explicitly covering co- 
operatives within the exemption was attributed by the 
Commission to ignorance at the time the Power Act was 
enacted of “the particular form the REA Cooperatives 
would ultimately assume” when the REA legislation was 
subsequently adopted. It was for that reason, it stated, 
that the exemption was drafted in broad terms. 

Petitioners’ objection to an interpretation which ex- 
cludes cooperatives from regulation under Section 201(f) 
is that they do not come within any of the definitional 
categories suggested by various judicial decisions (Br. p. 
31). However, it is plain from cases construing the term 
“instrumentality” that it is not a word of art but one 
which must be applied in the light of the design and 
purpose of the statute in which it is employed. The in- 
consistency in judicial holdings makes this clear. Thus, 
it has been held that local cooperative organizations of 
borrowers through which the Federal Land Bank makes 
loans to individuals are sometimes federal instrumentali- 
ties and other times not. Knox National Farm Loan 
Association v. Phillips, 300 U.S. 194, 202 (1987); Fed- 
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eral Land Bank v. Gaines, 290 U.S. 247, 254-255 (1933). 
Similarly, the Federal Land Bank has been held not to 
be an instrumentality as to render property it owns pro- 
tected from attachment for real estate commissions, Fed- 
eral Land Bank y. Priddy, 295 U.S. 229 (1935), but it 
is an instrumentality for purposes of immunizing from 
State sales taxes materials used to repair real property 
which it had acquired by foreclosure. Federal Land Bank 
vy. Bismarck Lumber Co, 314 U.S. 95, 102 
(1941). Moreover, incorporation under State law 
does not foreclose federal instrumentality status. 
See Westfall v. United States, 274 US. 256 
11927) and United States v. Doherty, 18 F. Supp. 
793 (D. Neb. 1937), affirmed, 94 F. 2d 495 (CA8), cer- 
tiorari denied, 303 U.S. 658 (1938), in which the status 
of instrumentality was held to apply to members of the 
Federal Reserve System and the Federal Deposit Insur- 
ance Corporation organized under State law. Hence, the 
common law or statutory basis upon which cooperatives 
are founded would not be relevant to their status as 
instrumentalities. 

As petitioners’ citations amply demonstrate (Br. p. 31), 
the mere transaction of business with government, oper- 
ation under a license, copyright or privilege extended by 
government, or the borrowing of moneys from government 
will not confer the status of instrumentality upon persons 
so acting. But as has been shown, electric cooperatives 
are not mere borrowers or licensees of, or transactors of 
business with government; indeed, they are the tool chosen 
by Congress to bring electricity to rural areas in lieu of 
direct federal ownership. 

Far from providing a definition of instrumentality that 
can be uniformly applied, the varied judicial holdings 
suggest that the status depends upon the role which is 
imposed upon a person or other entity in effectuating the 
objectives to be accomplished by the legislation and the 
extent to which it is responsive to governmental control, 
direction or supervision in attaining them. By way of 
analogy, local cooperative associations organized under 
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the Federal Farm Loan Act (12 U.S.C. § 641, et seq.) 
have many of the attributes of independence enjoyed by 
electric cooperatives, yet they have been held to be federal 
instrumentalities. Know National Farm Loan Association 
v. Phillips, supra. These local associations were formed 
by borrowers to obtain loans for specified agricultural 
purposes from Federal Land Banks. The members elect 
their own directors who in turn select their officers ; 
they formulate their own articles of association but with- 
in prescribed limitations; they determine the eligibility of 
proposed borrowers; and exercise other powers as coop- 
eratives (12 U.S.C. § 761). Although their creation as 
corporations was expressly provided by statute (12 U.S.C. 
$711), it is not the form of organization but their 
use as an arm or device for implementing the farm loan 
program and the controls exercised over their operations 
that distinguishes them from persons who are not in- 
strumentalities of government. The electric cooperative, 
independent as to organizational set-up but dependent 
upon the REA as to the manner in which it operates, 
serves in a comparable manner as the effectuating agency 
of the rural electrification program. 

As evidenced by the testimony of REA’s Deputy As- 
sistant Administrator. Appendix B, infra, the scope of 
activity and nature of the operations of the electric coop- 
eratives, though seemingly related solely to adequately 
safeguarding federal loans, are effectively controlled, 
if not directed, by the REA. The controlling factor would 
seem to turn on whether the borrowing entity is the de- 
vice or key emploved by the federal agency to carry out 
the purposes of the statute, and we submit that it is 
so employed under the REA. 

Petitioners’ contention that the power conferred by the 
Rural Electrification Act to make loans to investor-owned 
utilities would, under the principle established by the 
Commission majority. destroy effective interstate regula- 
tion (Br. p. 29), overlooks the basic limitation of the Act 
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which was to provide electric service only in those rural 
areas that did not have it. Regulation of investor-owned 
utilities in urban areas was not intended to be affected 
by the Act and to the extent that REA might lend money 
to private systems for the development of rural electric 
rice (2 relatively infrequent occurrence and involving 
ynitieant amounts) such loans would be subject to 
ame requirements and controls as those imposed upon 

any REA borrower. 
eas da cehes the phrase “agency, authority, or instru- 
mentality” as used in Section 201/(f) is reasonably sub- 
ject to an ieee merle that the drafters of the statute 
intended to give it a broad rather than a restricted con- 
struction. as indicated by the language used in enumerat- 
ing the classes of entities to be exempt from the operation 
of the Power Act. It includes the federal government, a 
State or political subdivisions of a State: or any agency, 
authority or instrumentality of any one or more of the 
foregoing ‘i.¢., of the United States, a State or any sub- 


division of a State) or any corporation wholly owned 
directly or indirectly “by any one or more of the fore- 
going.” i.e., by the United States, a State, a political sub- 
division of a State, or any agency, authority or instru- 
mentality, and finally officers. agents and employees of any 
of them whens acting in an iia capacity. In employing 
these words of broad scope, 7.¢., “agency, authority or in- 


2? 


steamentality after political subdivisions of a State, 
which include cities. counties, irrigation, drainage, water 
or other such districts which are organized as political 
units of government, it is reasonable to believe the drafts- 
men intended to include agencies etc. other than the politi- 
cal units of government, if those words are to be given a 

Ag of the end of calendar 1962, 1996 loans had been made by 
REA, 199 of which had heen repaid in full. Twenty-four loans in 
all (2.2 percent in number and 9.4 percent in dollar amounts) were 
made to p’ » companies: 992 loans were made to cooperatives, 
51 to public power districts and 28 to “other publie bodies.” REA 


Bulletin 1-1 (1962 Annual Statistical Report of REA Borrowers), 
p. V. 
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purposeful meaning. Similarly, corporations directly 
owned by a State or a political subdivision which are 
specifically made exempt would be indirectly owned if 
their stock was held by an “agency, authority or instru- 
mentality” of such political subdivision, making the addi- 
tion of that phrase superfluous if used in a narrow sense. 
Reasonable meaning can be attributed to the phrase if 
it is held to apply to persons, including corporations, as 
broadly defined in Section 3(3) of the Power Act, who 
are not wholly owned by government or its political units. 

Lack of a precise definition may have its explanation. 
as the Commission suggested, in the fact that the Power 
Act was adopted when the federal rural electrification 
program was in its infancy, at a time when the form of 
organization REA might employ to carry out its purposes 
was difficult, if not impossible, to foretell. Such construc- 
tion would be consonant with the exception of REA co- 
operatives from the operation of the Act. within the 
meaning and purpose of Section 201(f). 


CONCLUSION 


For these reasons, the order of the Commission should 
be affirmed. 


Respectfully submitted. 


PETER H. SCHIFF. 
Solicitor. 


WILLIAM H, ARKIN, 
Attorney, 
For respondent. 


Federal Power Commission, 
Washington, D. C., 20426. 


October 23, 1967 
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Docket No. E-7113 


DAIRYLAND POWER COOPERATIVE, MINNKOTA POWER Co- 
OPERATIVE, INC., SOUTH CENTRAL RURAL ELECTRIC 
COOPERATIVE, INC. 


Ross, Commissioner: 


This proceeding commenced on July 22, 1963, when we 
issued an order directing Dairyland Power Cooperative 
of La Crosse, Wisconsin (Dairyland), Minnkota Power 
Cooperative, Inc. of Grand Forks, North Dakota (Minn- 
kota), and South Central Rural Electric Cooperative, Ince. 
of Lancaster, Ohio (South Central) to show cause why 
they should not be required to comply with this Commis- 
sion’s reporting, accounting and rate schedule filing re- 
quirements. The important issue in the proceeding is 
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whether rural electric cooperatives are subject to regula- 
tion by this Commission under the Federal Power Act. 

Pursuant to our order, a hearing was held in December 
of 1963. Briefs were filed by the three respondents, by a 
Committee of Rural Electric Cooperatives, by the Secre- 
tary of Agriculture, and by the Staff of this Commission, 
but no decision was rendered by the Presiding Examiner. 
Harry W. Frazee. On July 31, 1964, the Senate Appro- 
priations Committee issued a report on the Independent 
Offices Appropriations, 1965, stating the Appropriations 
Committee’s belief that “the assertion of additional Fed- 
eral regulatory authority over REA cooperatives by the 
FPC should await the decision of the Congress on pend- 
ing legislation.” The Committee expressed its intent that 
the Commission defer action in the present proceeding 
until the Congress could give additional attention to the 
jurisdictional question involved. Accordingly, by order of 
August 6, 1964, we directed the examiner to defer issuing 
his initial decision until January 1. 1966. 

On December 29, 1965, the respondents, the Committee 
of Cooperatives and the Secretary moved for waiver and 
omission of the intermediate decision and for dismissal of 
the proceedings. On December 30. 1965. South Central 
renewed a previous motion to sever the proceedings as to 
it on the ground that none of its facilities were jurisdic- 
tional, i.c., they were used exclusively in local distribu- 
tion. The Staff answered, objecting to the severance but 
not to waiver of the intermediate decision. Upon exam- 
ination of the record? it is our opinion that since the sole 
issue necessary to decision is essentially a legal one, the 
intermediate decision should be waived. We hold that 
the proceedings should be dismissed as to all three re 
spondents. 

The record shows that the three respondents are coop- 
eratively owned electric companies borrowing from the 
Rural Electrification Administration. Dairyland gener- 


1We have directed the Scerteary to certify the record to us for 
the purpose of decision. 
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ates, interchanges, transmits and sells electric energy in 
Wisconsin, Minnesota, Iowa and Illinois. It sells electric 
energy 2t wholesale for resale to 27 cooperatives, 5 inves- 
tor-owned utilities and one municipality. It has one retail 
electric customer, a municipality. It is interconnected and 
exchanges electric energy with several other electric utili- 
ties. including Interstate Power Company, Northern 
States Power Company, Lake Superior District Power 
Company, Northwestern Wisconsin Electric Company and 
the City of Rochester, Minnesota and is a member of the 
Upper Mississippi Valley Power Pool. 

Minnkota engages in a similar business in North Da- 
kota and Minnesota and sells electric energy at wholesale 
for resale to one municipal customer, one investor-owned 
customer and 12 rural electric cooperatives. It does not 
make any retail sales of electric energy. It is intercon- 
nected with Northern States Power Company, Otter Tail 
Power Company, and with facilities of the Missouri River 
Basin and Fort Peck Projects, the Bureau of Reclamation 
and the United States Department of the Interior. 

South Central purchases, transmits, distributes and 
sells electric energy in South Central Ohio, but does not 
own or operate generating plants and does not make sales 
for resale except possibly to the Lockbourne Air Force 
Base near Columbus, Ohio. 

In our opinion, Congress never intended this Commis- 
sion to regulate cooperatives under the Federal Power 
Act. This intention is reflected in the legislative history 
of the Federal Power Act, is confirmed by the legislative 
history of the Rural Electrification Act, is strengthened 
by subsequent expressions by the Congress and is ratified 
by this Commission’s legislative interpretation. Over the 
past 39 years, these factors compel the conclusion that 
cooperatives financed by REA are not public utilities 
within the meaning of Part II of the Federal Power Act. 

The Federal Power Act consists of the Federal Water 
Power Act of 1920 with minor amendments, i.e., Part I; 
and the new Parts II and III which were included as 
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parts of the same bill enacted as Title 1 of the Public 
Utility Holding Company Act of 1935. The purpose of 
that legislation was most clear: it was designed to pre- 
vent the notorious investment and profit abuses which 
had developed in the industry under the domination of 
the holding companies. This is evident on nearly every 
page of the legislative history. The entire focus of this 
legislation was directed to the privately-owned companies 
which held themselves out to render a public service. Thus 
it was that Mr. Dozier DeVane, Solicitor for the Federal 
Power Commission and one of the two principal archi- 
tects of Part II testified: 


The Chairman: [Referring to the federal agencies] 
the reason why these things are not brought under 
this agency [the FPC] of the Government is that 
they are not operated for private profit. 


Mr. DeVane: That is correct, sir. These are regu- 
latory matters we are not concerned with* 


The Commission has acknowledged the Congressional in- 


tent to include only profit-making companies within the 
terms of Part II in Nebraska Power Co., where it stated: 


We think this [the exemption provided by section 
201(f)) obviously discloses 2 congressional intent to 
subject private enterprise alone to regulation by the 
Federal Power Commission, and not to extend that 
regulation to government and its instrumentalities. 
(5 FPC 8, 19) 


The Commission continued that: 


The Act is a highly remedial one enacted by Con- 
gress upon consideration of and in reference to the 
abuses by private utilities which had been brought 
to the attention of Congress. (5 FPC 19) 


? Hearings before the House Committee on Interstate and Foreign 


Commerce and Public Utilities Companies, T4th Cong. Ist Sess. 
p. 481. 


Indeed, Mr. DeVane also testified, “Congress can go much 
further insofar as rate regulation is concerned than we 
propose to go in this bill... .”* 

The legislative history further makes clear in several 
points that there was no intent to include operations of 
government enterprise under Part II of the Federal 
Power Act. This is made clear in the following colloquy: 


Mr. Wolverton: Does this bill provide for any 
regulation by the Federal Power Commission over 
municipal, State, or Government enterprises? 

Mr. DeVane: No, sir. 


* * * * 


We have, insofar as State, municipal, or Govern- 
ment projects are concerned, excluded them from the 
jurisdiction of the Commission or from coming under 
this act. We have been earnest and honest in our 
effort to accomplish this result. We think we have 
done it. If we have not and it is the desire of Con- 
gress not to bring Government projects under the 
jurisdiction of the Commission, or give the municipal 
or governmental projects the right to use the trans- 
mission lines of private industry—and we have not 
succeeded in making that clear in this bill—an 
amendment should be proposed that will do it better. 
It will receive our hearty endorsement.‘ 


In addition, Mr. DeVane stated: 


Now, insofar as the TVA, or any other govern- 
mental agency is concerned, those are agencies cre- 
ated by this Congress, and my process of reasoning 
—and I think it was the process of reasoning of 
everyone else that was associated with me in the con- 
sideration of this bill—is that it would be rather 
presumptuous on our part to come to this Congress 
and ask it to give this arm, this creature of its crea- 
tion, jurisdiction over one of its others, and so we 


+ House Hearings, supra, p. 522 


* House Hearings, supra, pp. 518-514, 
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have not proposed and do not propose to ask, or to 
recommend to this Committee that it give to this 
agency, the FPC, jurisdiction over its agency, the 
TVA, or its agency Boulder Dam, or any other like 
projects. 

That is purely a Congressional matter and J would 
feel, frankly, if I were here making any such pro- 
posals, that you might feel disposed to throw me out 
on my head, and I do not know how I could blame 
you for it.® 


To remove any possible doubt, section 201(f) of the 
Act was added to the bill which explicitly exempts instru- 
mentalities of the United States.° We think that this 
exemption includes the cooperative respondents. The co- 
operative movement was well known to Congress at the 
time the Federal Power Act was being considered, and 
the Congress gave extended attention to it. In this con- 
nection Mr. DeVane testified: 


The Rural Electrification, as I understand the 


program, is that the government will furnish funds 
to construct facilities—the work will be done by the 
government and the states—*‘o run lines out into the 
rural territories.” 


It was subsequent to this testimony that section 201 (f) 
which, as originally proposed, made no mention of instru- 
mentalities, was amended specifically to incorporate this 
term within the exemption. 

Of course, the particular form the REA Cooperatives 
would ultimately assume was not known at the time since 


> House Hearings, supra, Pp. ASO. 

6 Section 201(f): “No provision in this Part shall apply to, or 
be deemed to include, the United States, a State or any policital sub- 
division of a State, or any agency. authority. or in 
any one or more of the foregoing. or any corporation which is 
wholly owned, direetly or indirectly, by any one or More of the fore- 
going, or any officer, agent, or employee of any of the foregoing 
acting as such in the course of his official duty, unless such pro- 
vision makes specific reference thereto.” 


t House Hearings, supra, p. 2160. 
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this legislation was enacted in the year following passage 
of the Federal Power Act. Undoubtedly with this in 
mind, the exemption provision was drafted broadly. This 
is unlike, for example, the care and detail used by Con- 
gress in the Social Security Act to spell out and define 
which types and classes of instrumentalities should be 
exempt and which should not be exempt. 

In the only Commission decision interpreting section 
2011f).. the Commission recognized the intent of Con- 
gress that this section be construed broadly. In fact, the 
Commission there construed the exemption provision to 
include a committee of private citizens who acquired a 
portion of the stock of a company which concededly had 
been a public utility. 

The record in this case establishes that the coopera- 
tives constitute instrumentalities within the meaning of 
section 2011f) of the Act. They are the instrumentalities 
chosen by Congress for the purpose of bringing abundant, 
low cost electric energy to rural America. As former 
Chairman Swidler phrased it, the REA “settled upon Co- 
operatives as its primary instrument for bringing the 
blessings of electric power supply to the farmers of this 
country.” ? 

Under the Rural Electrification Act, the Administrator 
has virtually absolute discretion and exercises extensive 
and rigid supervision and control over its cooperative bor- 
rowers. The cooperative’s books and records must be kept 
in accordance with the REA Uniform System of Accounts. 
Appointments of its manager, counsel, and other key per- 
sonnel are subject to approval by REA. It cannot merge 
or consolidate, or sell or encumber any of its property 
without REA approval. The government’s mortgage lien 
attaches to each of its extensions, and it cannot build 


s> Nebraska Power Co., supra. 


? The REA Comeratives and the F.P.C., Joseph C. Swidler, Chair- 
man, Federal Power Commission, Speech before North Central 
G&T Mzt. Conf., Minneapolis, Minn., May 8, 1963. 
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extensions except with additional REA financing, or with 
REA approval of other financing. Thus, it cannot grow 
without REA approval. All of its contracts, including 
those for the purchase and sale of electric energy, must 
be approved by REA, and by this means REA controls 
the rates the cooperative pays and the rates it charges. 
Moreover, the need to return to REA for additional loans 
as the cooperative grows provides another mechanism 
whereby REA exercises control. 

The thousands of pages of directives and instructions 
testify to the intimate relationship between the coopera- 
tives and REA, a federal agency, and the extensive con- 
trols and guidance which it exercises. 

It is also clear that Congress may employ state corpora- 
tions with their consent, as instrumentalities of the United 
States. This is evidenced by Justice Holmes’ opinion in 
West Fall v. United States, 274 U.S. 256, speaking for 2 
unanimous Supreme Court. Similarly, the Supreme Court 
has held that a national farm loan association, a local 
cooperative membership corporation, constitutes an instru- 
mentality of the Federal Government. Indeed, the con- 
cept has always been recognized that privately-owned 
cooperatives can become instrumentalities of the federal 
government when they are chosen as the means by which 
a federal purpose is effectuated. This concept lies at the 
heart of Chief Justice Marshall’s opinion in McC ulloch v. 
Maryland, 4 Wheat. 316. 4 L. Ed. 579. 609 (1819), which 
sustained the constitutionality of federal incorporation of 
banks and their immunity from state taxation. The opin- 
ion closes with the words: 


This is... a tax on the operation of an instru- 
ment employed by the Government of the Union to 
carry its powers into execution. 

In making this determination, we do not hold that any 
person who borrows funds from the United States is au- 
tomatically exempt from the Federal Power Act. Our 
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of rural electrification membership corporations. 
Developments over the next nine months, during suc- 
cessive sessions of the Seventy-Fourth Congress, lend sub- 
stantial support to this legislative intent. The record for 
the Rural Electrification Act, which was enacted shortly 
after the Federal Power Act, demonstrates that the same 
Congress intended any federal controls over entities es- 
tablished to implement provisions of the REA should be 
exercised solely by the Administrator under that Act. 
The REA constitutes a grant of plenary authority to the 
Administrator to make policy for, and to exercise regula- 
tory authority over. the cooperatives established by the 
new Act. As Congressman Rayburn, the House spokes- 
man for the bill made clear, Congress deliberately set 
forth “to lodge this power in one man’s hands” in full 
recognition of the “great power that was given to the 
Administrator.” °° To the same extent, Senator Norris, a 
principal spokesman for the bill, stated on the floor: 


; proposed legislation we are giving, and 

must give, if we are going to make a 

-he measure. in my opinion, almost un- 

ion, something that under ordinary 

ke to do. But if the Ad- 

proposed law is not at heart converted to the idea 

embodied in it, namely, to extend the blessings of 

electricity to the farmers of America, he could easily 

wreck this whole program and still be technically in 
the right." 


This much was recognized even by those who opposed the 
legislation, typified by Senator King, who declared, “the 
Administrator is clothed with extraordinary power.” ™ 
On the House side, Congressman Wolverton stated, “the 


4 0 Cong. Rec, 5241, 
AY) Cong, Ree, 2204. 


rR Cong. Ren. 3213, 


53 


purpose of the proposed legislation is to establish a per- 
manent and comprehensive national policy for rura! elec- 
trification. .. .”'* The comprehensiveness of the legisia- 
tion was recognized by Congressman Merritt, who earlier 
indicated “it is at least undemocratic to give one man 
unlimited control over this enormous sum of money to be 
used throughout the entire United States.” * 

In addition to these indications of Congressional intent 
to vest plenary authority in the REA, it is apparent that 
Congress gave explicit consideration to the question of 
rate jurisdiction. It was anticipated that “this legisla- 
tion should go a long way toward providing the greater 
modern utility, electricity, and at a reasonable rate;” 
(emphasis added)** and that this is the only way the 
farmer would ever receive electricity at reasonable rates.”* 

A speech by Administrator Cooke, inserted in the Con- 
gressional Record, states the following: 


In conjunction with the approval of projects. REA 
is insisting that rate schedules be adopted which will 


encourage the generous use of electricity. A special 
effort is being directed toward breaking down anti- 
quated systems of high minimum monthly charges 
and of requiring consumer eash contributions before 
lines are extended.* 


Even in the absence of legislation. Congress assumed that 
the REA, as previously established by Executive Order, 
had the power to control rates. Congressman Fletcher 
stated on the floor: 


Here I wish to call to the attention of the Members 
of Congress the fact that these reductions in rates 


1380 Cong. Ree. 
1480 Cong. Ree. ¢ 
15 80 Cong. Ree, 5¢ 
16 Thid. 

17 80 Cong. Ree. 5: 
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have come about without any regulatory actions or 
attempted regulatory action by the Rural Electrifica- 
tion Administration.’* 
This certainly implies that REA did have control over the 
rates charged by the cooperatives. 

t is true that during the House hearings, Administra- 
tor Cooke disclaimed authority over rates, but it is also 
true that he clearly limited his response to local rates 
where the states had jurisdiction. His further testimony 
stated: “I know, as Administrator, that I am absolutely 
without power in the matter of fixing rates within the 
boundaries of a state. We have not attempted to do it.” ” 

This exclusive authority vested in the Administrator 
was made clear, even where other agencies of the govern- 
ment were expressly given a role in the program. Thus, 
while section 3(a) of the REA authorized the Reconstruc- 
tion Finance Corporation to make loans to the Adminis- 
trator, the debates demonstrate that the Administrator’s 
judgment should prevail in determining whether a person 
or group should receive a loan. 

While this, to us, constitutes a satisfactory indication 
that Congress intended to give the Rural Electrification 
Administration, and not the Federal Power Commission, 
contro! over cooperatives, there is the further point that 
where Congress intends one agency of the federal govern- 
ment to review the performance of another agency, it 
normally says so specifically. In this instance, neither 
Act mentions the other. Going still further, the General 
Counsel’s opinion suggests that one test is whether au- 
thority could be exercised by this Commission without 
interfering with the operations of the Rural Electrifica- 
tion Administrator in carrying out his tasks under the 
Rural Electrification Act. While the General Counsel 


2480 Cong. Rec. 5308. 


%” Hearings before the Committee on Interstate and Foreign 
Commerce, 74th Cong., 2nd Sess., on 8, 3483, A Bill to Provide for 
Rural Electrification and for Other Purposes, p. 51. 
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properly recognized one sphere of activity in which there 
could clearly be a conflict, ie., loans issued by REA, he 
failed to recognize other areas. For example, if coopera- 
tives were public utilities under the Federal Power Act, 
the Commission could order them under section 202 (b) 
to establish physical connection with the facilities of other 
electric systems and could require them to construct an 
extension line for this purpose (since the only pertinent 
restriction is that it cannot compel enlargement of gener- 
ating facilities). Section 4 of the Rural Electrification 
Act, however, specifically provides that REA loans “shall 
be on such terms and conditions relating to the expendi- 
ture of the moneys loaned and the security therefor as 
the Administrator shall determine.” REA’s form of mort- 
gage provides that the cooperative, without REA’s ap- 
proval, will not construct, make, lease, purchase or other- 
wise acquire any extensions or additions to its system. 
An obvious conflict would result if the Commission or- 
dered a cooperative to build an extension, but the REA 
Administrator refused permission because he determined 
that purposes of the Rural Electrification Act would not 
be served thereby. 

It is not, moreover, merely a question of the expendi- 
ture of loan funds for an extension. The loan agreement 
itself prohibits the cooperative from entering into any 
contract for “electric energy with which to operate the 
system” or for the sale of electric energy unless the ef- 
fectiveness of each contract shall be conditioned upon the 
approval of the Administrator.” 2° Section 202(b) of the 
Federal Power Act provides. however. that the Commis- 
sion may also order a public utility involved to sell energy 
to or exchange energy with the other party and that the 
Commission may prescribe the terms and conditions of 
the arrangement. 


agreement. 
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Under section 203(a), the Commission exercises con- 
trol over the sale, merger, or consolidation of public utili- 
ties. However. the REA itself has been instrumental in 
all features in cases involving the merger of cooperatives. 
This is made clear by the example of the 1956 merger 
involving Minnkota. Thus. under sections 205 and 206, 
the Commission could prescribe rates charged by cooper- 
atives, although rates were a vital aspect of REA’s par- 
ticipation and determination in the above mentioned 
merger involving Minnkota. The same incongruity and 
potential conflict exists with other portions of the Act, 
namely section 305(b), covering interlocking relation- 
hips, and sections 301 and 302. involving the Commis- 

on’s accounting requirements. 

Throughout the years, since the passage of the Rural 
Electrification Act, Congress has steadfastly adhered to 
the view that cooperatives are not covered by the Federal 
Power Act, and has refused on every occasion to extend 
the latter Act to include cooperatives. In 1939, H.R. 6292 
was introduced for the purpose of giving this agency 
authority to review REA loans. No action was taken on 
it. In 1946, H.R. 5555 would have required this Com- 
mission’s approval of REA loans for generating or trans- 
mitting plants where no state regulation existed. Again 
no action was taken. In that same year, a rider to the 
REA appropriations bill would have required the Com- 
mission to certify that there was insufficient electricity 
available in the area at reasonable rates as a condition 
precedent to the granting of loans by the REA. The 
floor debates on that proposal manifest the Congressional 
intent on the issue before us. 

Senator Magnuson commented, “This amendment... . 
will retard the rura! electrification program by causing 
all these questions to be referred to a bureau in Washing- 
ton where lengthy arguments may be made on the ques- 
tion of rates... . I think the REA should be in the same 
position as any other Federal loan agency. If cooperatives 
or if any group of farmers can come to the REA and 
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can show it good reason why it should be loaned money, 
and it is a good financial risk and if they have paid back 
almost every loan they have obtained in the past, there 
should not be any restriction on it.” (emphasis sup- 
plied) .? 

Senator Aiken declared, “And, of course, all the power 
companies . . . would have to do is to go before the Fed- 
eral Power Commission and drag their case out through 
several months or years and the farmers . . . would take 
a licking.” = 

Senator La Follette remarked, “. . . If the pending 
amendment becomes a part of the law, the case can be 
brought to the Federal Power Commission, and action 
delayed interminably. In many cases the farmers will be 
caused expense . . . to prove before the Federal Power 
Commission that the rate is unreasonable.” (emphasis 
supplied) * 

The assumption of the above statements was that the 
Commission did not have and was not to have any ju- 
risdiction over loans or rates even though the coopera- 
tives might have electric energy which they generated 
and transmitted for resale in interstate commerce. The 
proposed rider was defeated, 52-21. Similar isolated ef- 
forts the succeeding year were left dormant. 

This same Congressional attitude has been reflected in 
recent years.** 

We, of course, recognize that interpretations of subse- 
quent Congresses are not equivalent to the intention of 
the Congress enacting a bill. Nevertheless, Congress’ re- 
peated rejection of efforts to subject any activities of co- 
operatives to our authority helps to reinforce our conclu- 


21.92 Cong. Ree. 1801. 
22 bid, 
2°92 Cong. Ree. 1809. 


™Sen. Rep. No, 641, 88th Cong. Ist Sess, (1968); Cong, Ree. 


Aug. 8 1968, p, 18738, 88th Cong. Ist Sess 
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sion that Congress did not initially intend us to regulate 
such entities under Part IT. 

Administrative interpretation of a legislative mandate 
constitutes an especially persuasive factor in legislative 
interpretation. This is a well-established criterion. In 
McLaren v. Fleischer, 265 U.S. 477, 480-481, the Supreme 
Court held: 


. . the practical construction given to an act of 
Congress, fairly susceptible of different construc- 
tions, by those charged with the duty of executing 
it is entitled to great respect and, if acted upon for 
a number of years, will not be disturbed except for 
cogent reasons.** 

Certainly, if the Supreme Court is thus disposed, it 
behooves the agency itself to carefully consider its long- 
standing interpretation of the Power Act. Especially is 
this so here, where the Commission has without exception 
refused to assert jurisdiction over cooperatives, since the 
very inception of their existence. Probably the single 
most significant factor occurred immediately following the 
enactment of Part II of the Act when the Rural Elec- 
trification Act was under consideration. Counsel on the 
staff of the FPC and REA had exchanged letters on the 
precise question now before us and concluded that the 
FPC had jurisdiction over cooperatives,” In the face of 
this exchange, the Commission itself unanimously rejected 
this view and concluded that there was no source of du- 
plication of control or conflict of functions, potential or 
actual, with the single exception of authority to gather 
information. This is made perfectly clear in the Commis- 
sion’s response to the Senate Committee’s request for 


= Quoted with approval in Udall v, Tallman, 380 U.S. 1, 18. 


28 Memorandum by Jack Levin to Vincent Nicholsen, REA Gen- 
eral Counsel, Re: Jurisdiction of the FPC over REA, January 11, 
1926; Tatter from Jack Levin to FPC, January 22, 1936; Letter 
from FPC, January 24, 1926. See also letter from Oswald Ryan, 
FPC General Counsel, to REA, February 8, 1926. 
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comments,” which was submitted within a month of the 
exchange of letters described above. That letter, after 
stating the Commission’s full endorsement of the REA 
program, noted that in one limited respect, there would 
be a possible duplication of effort with the REA Admin- 
istrator’s authority. Specifically, the letter indicated the 
pending Act would authorize the Administrator “to make 
studies, investigations and reports concerning the condi- 
tion and progress of electrification of rural areas and to 
publish information with respect thereto.” The Commis- 
sion letter then stated that “she Commission feels it is 
under the duty to direct your Committee’s attention to 
the mandate given this Commission in section 311 of the 
Federal Power Act... to investigate and keep current 
information .. . regarding the sale of electric energy and 
its service * * * to rural * * * consumers... .” The 
letter concluded, “It is only because of the proposed du- 
plication of functions now delegated to this Commission 
that we bring this matter to your attention for such 
consideration, if any, as in your judgment it may de- 
serve.” 

It is not conceivable, if the Commission believed it 
might have jurisdiction over rural electric cooperatives 
then or in the future, that it would not have mentioned 
this fact. After all, what would produce greater dupli- 
cation of activities between the Commission and REA 
than the exercise of jurisdiction by the Commission over 
REA-financed cooperatives? Even though the Adminis- 
trator and his staff would have studied the plans and 
operations of the cooperatives and taken their loan action 
in the light of those studies and plans, the Commission 
could review them once again and direct changes to be 
made in those plans. It could order interconnections 
which the Administrator disapproved. It could prevent 
transfers, mergers or consolidations which the Adminis- 


2t Letter from Chairman, Federal Power Commission to Hon. 
E. D, Smith, Chairman, Senate Committee on Forestry and Agri- 
culture, February 17, 1936. 
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trator felt were most important and had already reviewed 
and approved. I: could refuse to approve power contracts 
which a generating and transmission cooperative had 
made with the very distribution cooperatives which con- 
trolled is, even though the Administrator had in effect 
required precisely those contracts. 

It is impossible to conceive that a Commission which 
saw fit to mention only such an insignificant duplication 
as that of gathering certain information would fail to 
mention the problems arising from Commission jurisdic- 
tion, if it believed it had that jurisdiction, when such 
jurisdiction would result in duplications and_ possible 
nullification of the Administrator’s authority and work. 

The specific question of this Commission’s jurisdiction 
over cooperatives was again raised on December 3, 1943. 
This is the date of a letter sent by the North Georgia 
Electric Membership Corp. to the Commission stating the 
cooperative’s view that the Commission had no jurisdic- 
tion. A notation appears in that file indicating that the 
Commission considered this communication at a regular 
meeting and referred to the Bureau of Law for a legal 
opinion, the question whether the Commission had au- 
thority to require compliance with its accounting require- 
ments by cooperatives. No further action on this matter 
was taken. It is safe to assume, however, that the Bu- 
reau of Law complied with the Commission’s directive. 
Nevertheless, the Commission thereafter refused to assert 
such jurisdiction. 

In the single Commission decision in 1946, dealing with 
this issue*, the Commission explicitly held that Congress 
intended to cover only private utilities, and not govern- 
ment instrumentalities. See pp. [47-48], supra. No 
elaboration of that holding seems necessary. 

This is not all. On June 21, 1951, the Secretary of 
the Commission sent a letter to Dairyland * alleging that 


2 Nehragka Power Co., supra, 


* The letter docs not indicate it was sent by direction of the 
Commission. 


61 


Dairyland was a public utility, and should file its rate 
schedules. Dairyland responded, contending it was not 
under the Commission’s jurisdiction. The issue again was 
presented to the Commission, together with a legal opin- 
ion from its Staff. And again, the Commission decided 
not to take any action. 

In concluding on this point, we think it significant that 
over the past 30 years since enactment of Part II of the 
Federal Power Act, there has not been a single instance 
where this Commission decided the cooperatives are ju- 
risdictional. Moreover, Staff, the only party claiming 
that such jurisdiction exists, is completely silent on the 
question of administrative interpretation. In the light of 
the background discussed above, it is perferctly clear that 
the Commission has not sought to exercise such jurisdic- 
tion, and we are persuaded that such decision is an ap- 
propriate one.*° 

The administrative history viewed from the perspective 
of the REA leads to the same conclusion. From the time 
the REA was established in 1985 as an executive pro- 
gram, administration at that agency has proceeded upon 
the assumption that cooperatives financed by it are not 
subject to loan or rate authority from any other federal 
agency." Thus, the Executive Order of President Roose- 
velt, dated August 7, 1935, provides that “the Adminis- 
trator is given exclusive authority to approve and to exe- 
cute with a borrowing agency a loan contract under the 
terms of which the borrowing agency agrees to construct 


2 The memorandum by the General Counsel dated May 20. 1963, 
docs allude to certain letters, ete, signed by various Staff employees. 
and certain filings by cooperatives. As to the first category, it 
should be quite clear that pronouncements by Staff are hardly 
binding on the Commission. Respecting the second category. these 
constitute voluntary filing situations where no issue was raised 
as to the status of cooperatives as public utilities or involve ex- 
port licenses which any person must obtain. 


™ Reliance upon state regulation of rates in certain isolated 
instances is irrelevant, for it does not assist in resolving the po- 
tential duplication or conflict of authority between this Commis- 
sion and the REA. 
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or cause to be constructed the project according to speci- 
fications determined or approved by the Rural Electrifi- 
cation Administration. . . . The method by which any 
project shall be prosecuted shall be determined exclusively 
by the Administrator... .”“ Following approval of the 
REA, the Administrator continued to exercise such au- 
thority. and gradually increased his regulation as the 
program expanded. As stated by the agency in 1940, 
“(Audits and inspections} do more than merely verify 
records: they disclose situations which guide the manage 
ment, load-building and other specialists in their efforts 
to help the borrowers become successful operating enter- 
prises.”** The record in this proceeding is replete with 
evidence on the question of the exact extent to which the 
Administrator exercises authority over cooperatives which 
would conflict with what the Commission requires under 
its statutory mandate. It is not for us to resolve this 
conflict. Congress has expressly authorized the Adminis- 
trator to exercise virtually unlimited and continuing regu- 
latory authority over the operations of cooperative bor- 
rowers, Which autnority has been fully exercised for over 
thirty years. 

We have examined the terms and the legislative history 
of both Acts. We have also examined the Congressional 
and administrative interpretation of those Acts over the 
past 30 years. Despite the fact that the issue periodically 
came to the fore, the record over this extended period 
discloses not a single instance where Commission juris- 
diction over cooperatives was asserted. All the indica- 
tions are to the contrary. We therefore conclude that such 
jurisdiction does not presently exist. 


ecutive Order Prescribing Rules and Regulations Relating 
yproved Projects Administered by the Rural Electrification 
i ion Under the Emergency Relief Appropriations Act 


ation No. 4, August 7, 1935. 


Rural Electrifieartion Administration, Annual Report, at 
17 1949). 
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Contrary to the dissenting opinion, we disagree that 
there is a sufficient foundation for concluding that cooper- 
atives are “public utilities” under the Federal Power Act 
for some purposes, but not for others. The Federal Power 
Act does not permit a distinction between part of a com- 
pany’s activities being regulated but other parts not being 
regulated. To conclude that REA repealed the Federal 
Power Act—but only certain sections—requires a particu- 
larly facile imagination in view of the fact that nothing 
—absolutely nothing—in the entire legislative history 
suggests such a Congressional intent. 

Against the background of the legislative history of 
these two Acts, it is a little astonishing that the dissent 
agrees fully with the well-established principle that repeal 
by implication is not favored. However, the dissent 
plucks a vintage decision by the Supreme Court as the 
solitary basis for its razor-fine distinction In Borden, 
the Supreme Court stated: 


It is a cardinal principle of construction that re- 
peals by implication are not favored. When there 
are two acts upon the same subject, the rule is to 
give effect to both if possible. 


The Court added that to establish repeal by implication 
only, there must be a positive repugnance between the 
provisions of the new law and those of the old law. 

Both of the Acts here in question were passed by the 
same Congress nearly simultaneously, and Congress indi- 
eated its awareness of cooperatives in considering the 
Federal Power Act, and of the Federal Power Act in 
considering the Rural Electrification Act. Yet in passing 
the latter Act, no attempt was made to repeal any portion 
of the Federal Power Act. However, assuming arguendo 
that a repugnance exists, we do not see any basis for 
asserting it solely with respect to the matters covered by 
section 204 of the Federal Power Act. As pointed out 
before, the REA has exercised from the very beginning 


™U, S. Vv. Borden, 808 U.S. 188 (19389). 
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and continues to exercise authority over cooperatives in 
respect to the matters covered by sections 202, 203, 205, 
206, 301, 302, and 305 of the Federal Power Act as it 
does regarding those matters covered by section 204. 

In any event, it seems unnecessary to treat at any 
length the Borden case, since it was specifically explained 
and limited by the Supreme Court in U. S. v. Zacks, 375 
U.S. 59 (1963). That case involved the claim by a tax- 
payer that a retroactive amendment to the Tax Code in 
effect repealed a statute of limitations, a claim rejected 
by the Supreme Court. In Zacks, the Supreme Court 
criticized the Borden decision in the following language: 

“But the paucity of its [the Borden decision] exist- 
ence here is illustrated by the fact that both parties 
rely on it.” 
Regarding the arguments of the parties based on Borden, 
the Supreme Court observed: 


lusion in terms of the general rules isolated 
from the particular circumstances of this case. (375 
U.S. 68) 


In Zacks, the Supreme Court emphasized that “since 
our sole concern is the intent of Congress in adding this 
section to the Code, it is necessary to look to the admin- 
istrative and legislative background of the enactment.” 
(375 U.S. 62) This is the approach we have attempted 
to follow. Based on this approach, we find that the co- 
operatives are not public utilities under the Federal 
Power Act, for any purposes. 

While it is our opinion that the respondent here are 
not subiect to our jurisdiction under the Power Act, we 
wish to make it clear that jurisdiction over major gen- 
erating and transmission cooperatives in interstate com- 
merce, as opposed to those that merely transmit and dis- 
tribute electric energy (including those generating small 
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amounts of power), would be in the public interest. These 
G&T cooperatives have become increasingly important in 
recent years in the amount of revenues realized and in 
power generated. They sell electric energy to REA dis- 
tribution cooperatives. They also sell to, and exchange 
power with, investor-owned utilities and engage in inter- 
state pooling of electric energy. Such operations are part 
of the interstate business of transmitting and selling elec- 
tric energy for ultimate distribution to the public includ- 
ing not only the members of the cooperatives, but the 
ultimate customers served through the investor-owned 
utilities with which the generating and transmission ¢0- 
operatives are interconnected. Since the generating and 
transmission cooperatives have become an important seg- 
ment of the interstate electric industry, at least in certain 
parts of the country, they should not be exempt from regu- 
lation. While there may be incipient conflicts between 
regulation by this Commission and the Administrator of 
REA, as argued by the respondents here, we are confi- 
dent that these could be resolved by the Congress in the 
most appropriate manner. 

In view of the disposition we are making here. it will 
not be necessary to consider the other jurisdictional jssues 
in this proceeding. 


The Commission orders: 


(A) The motion of South Central for severance is 
denied. 

(B) The motion for waiver of the intermediate deci- 
sion is granted. 

(C) The proceedings relating to Dairyland, Minnkota 
and South Central in Docket No. E-7118 are dismissed. 


By the Commission. 


Chairman White concurring filed a separate state- 
ment appended hereto. 
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Commissioner Bagge concurring in part and dissent- 
ing in part filed a separate statement appended 
hereto. 
(SEAL) 


JOSEPH H. GUTRIDE, 
Secretary. 


Wurte, Chairman, concurring statement: 


I concur with the majority in the dismissal of this 
proceeding, but for reasons which differ somewhat from 
those of my colleagues. 

The precise issue in this case is whether the Commis- 
sion was intended to assume jurisdiction under the Fed- 


eral Power Act over rural electric cooperative borrowers 
from the Rural Electrification Administration. The ma- 
jority contends that although such cooperatives are not 
specifically mentioned in the Federal Power Act, its legis- 
lative history and the legislation history of the Rural 
Electrification Act make clear that Congress intended 
them to be included in the broad exemption afforded to 
public “instrumentalities” set out in Section 201(f). On 
the other hand, Commissioner Bagge contends that “pub- 
lie utility” as defined in Section 201/e) is sufficiently 
broad to encompass rural electric cooperatives and that 
Congress so intended. Contrary to the majority, he does 
not believe the legislative history of the Rural Electrifica- 
tion Act shows an intent on the part of Congress to give 
the REA Administrator plenary authority over borrowers, 
nor does he believe that conflict would exist if the FPC 
assumed jurisdiction over them 

In attempting to determine whether a matter falls 
within the ambit of a legislative enactment, first recourse 
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is naturally to the wording of the statute. Here I think 
it is clear that the statute is silent on the critical ques- 
tion whether the Commission was ever intended to assume 
jurisdiction under its regulatory authority over rural 
electric borrowers from another government agency. 
Where the wording of the statute is not clear on its face, 
it is appropriate to turn to the legislative history to de- 
termine Congressional intent. On the basis of my own 
efforts and those of my colleagues, as demonstrated by 
their conflicting interpretations of the same legislative 
history, I cannot conclude that Congress intended either 
that the FPC exercise jurisdiction over rural electric co- 
operatives or that it intended to exempt them as instru- 
mentalities of the federal government. 

It is not surprising that neither the wording of the stat- 
ute itself, nor its legislative history, is not dispositive of the 
issue involved here. While there was some recognition 
at the time the Federal Power and Rural Electrification 
Acts were pending in Congress of the interrelationship 
between the two programs, the status of the potential 
rural electric borrowers was hardly such as to provide a 
basis for believing that they would ever fit the statutory 
definition of a “public utility” subject to the Federal 
Power Act. 

I recognize, of course, that statutes may sometimes be 
construed to apply to types of activities or to entities not 
specifically focused upon at the time of their enactment. 
If that were the only issue, the argument that public 
utility status attaches to rural electric cooperatives would 
have considerably more weight. The question here, how- 
ever, is not merely whether the Federal Power Act is 
broad enough to encompass such entities. but whether it 
was ever intended to operate in an area in which another 
federal agency has been granted major responsibilities. 
Of course, there is nothing necessarily improper or illogi- 
eal for two agencies of the government independently to 
exercise dominion over different facets of a particular 
program, and it may well be that the public interest 
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would be served by 2 properly defined dual or joint au- 
thority in this area. Indeed, some rural electric coopera- 
tive borrowers from REA have already sought to bring 
themselves under our jurisdiction. 

I wish to make it clear that I am in complete agree- 
ment With the recommendation in both of the other opin- 
ions that FPC jurisdiction (exclusive of the REA financ- 
ing of such cooperatives) over the large multi-state 
generating and transmission cooperatives would be in the 
public incerest. But the respective roles of the several 
agencies are a matter for Congressional determination 
and to date Congress has only consciously assigned a 
role in the regulation of borrowers from the REA to that 
agency. Accordingly. I must coneur with the majority in 
granting the motion for waiver of the intermediate deci- 


sion and the motion to dismiss the proceeding. 


/s/ Lee D. White 


BaGGE, Commissioner, concurring in part and dissenting 
in part: 


This controversy—instituted over three years ago—has 

m as strongly and bitterly contested as any issue in 
this Commission’s history. Indeed, it is quite unlike any 
case in the Commission’s turbulent past. For this con- 
troversy has not been restricted to its legal dimensions. 
It began as a legal proceeding but has been transformed 
from a narrow administrative inquiry concerning a ques- 
tion of legislative and regulatory policy into a political 
and emotional issue which still echoes in the halls of 
Congress and in less austere meeting halls across the land. 

This controversy, which was courageously initiated by 
my predecessors and which today has something less than 
courageously been resolved by my contemporaries involves 
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no idle academic exercise. It has real significance to the 
Nation. Its implications are exceedingly broad. 

Its implications relate directly to such vital national 
values as the achievement of the economies of scale in 
the generation, transmission and distribution of electricity 
for the Nation, the marketing of interstate wholesale 
power at reasonable rates and upon fair and non-discrim- 
inatory terms, and the security and reliability of the 
Nation’s electric power resources. It touches and concerns 
not only the nature and the scope of the policies and 
objectives underlying the Federal Power Act specifically 
but addresses itself to the nature of the relationship be- 
tween legislative policy and the administrative process 
generally. Its most profound implications deal with a 
philosophy of the law—with the nature of the legal func- 
tion in our society. Its implications in each of these areas 
are most unfortunate. 

My colleagues, after exhaustively wallowing in the 
murky and ambiguous recesses of legislative history con- 
clude that there exists no basis for the Commission’s 
assertion of jurisdiction because they say they can find 
no evidence that Congress expressly intended to include 
cooperatives within the pattern of regulation created by 
the Federal Power Act. They thereby provide a rationale 
for shifting the burden for responsible action in the na- 
tional interest to the Congress. This may provide an 
expedient but certainly not a courageous nor even a legal 
disposition of the issue. 

If a legitimate argument could be made that Congress 
intended to exclude those such as Respondents * from the 


1 Respondents hereafter is used to refer only to Dairyland Power 
Cooperative and to Minnkota Power Cooperative, Inc.. since I concur 
in the majority's conclusion that we should dismiss South Central 
Rural Electric Cooperative. Inc., 2 purely distribution cooperative. 
Although I concur in the result reached by the majority in dis- 
missing South Central, I do so on the basis of the Commission's 
treatment of Home Power and Light rather than for the reasons 
stated by the majority in their opinion. 

Home. like South Central, purchases all of its power at whole- 
sale, docs not engage in any snies for resale, own or operate any 
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ambit of the Federal Power Act, I would be obliged to 
join my colleagues and shift this burden to Congress. To 
do so is sound both doco-unaily and pragmatically. The 
administrative process must operate only within the areas 
circumscribed by Congressional policy. This is sound doc- 
trine. Any usurpation of legislative power by the admin- 
istrative process in a manner inconsistent with Congres- 
sional policy would constitute a wholly futile act. Hence, 
a cautious interpretation of our jurisdiction is essential. 

But this issue. in my opinion. does not raise any doubt 
as to the proper course of regulatory policy within a dele- 
gated legislative framework. Were it otherwise, I would 
unhesitatingly join my colleagues. 

This ques ion is not an esoteric exercise in legal theory 
having little or no relationship to the real world. The 
cooperat ively owned segment of the Nation’s electric util- 
ity industry occupies a role of great and, indeed. of grow- 
ing importance. The generating and transmission coop- 
eratives engaged in wholesale operations in interstate 
commerce are not groups of local farmers serving them- 
selves. They are instead large modern corporations hav- 
ing all of the attributes of great regional institutions 
which have assumed national importance. They are an 
important and integral part of the Nation’s power com- 
plex. 

Respondents’ functions illustrate the important status 
which the generation and transmission cooperatives oc- 


ing facilities, or wheel power for others. We do not have 

tion over either its rates or security issuances. Based on 

ption of Section 291(b) of the Federal Power Act the 

on concluded, “Without making any definitive deter- 

n of the question, and without prejudice to any claims of 

Home to complete exemption, it is apparent that Home’s facilities 
and operations are for the most practical purposes those of a local 
distribution company.” (See Secretary’s letter to Home Power, 
dated May 22, 1965. See also Ltr.. Chmn., FPC to Chmn., Senate 
“ on Commerce, May 27, 1965.) In these circum- 

the Commission determined not to exercise jurisdiction. 

istent with my pesition that all in similar circumstances should 

be trented similarly, I would apply the Home doctrine to South 


Central 


vel 


cupy in the national power complex. Dairyland owns and 
operates ten generating facilities operating in parallel 
with each other in Wisconsin and Minnesota. Its total 
generating capacity is 368.400 Kw. It has a 2.524 mile 
network of interconnected high voltage lines in Wisconsin. 
Minnesota, Iowa, and Illinois. Dairyland’s Class D mem- 
bers? include: Northern States Power Company; Inter- 
state Power Company; Lake Superior District Power 
Company; North West Wisconsin Power Company; City 
of Rochester, Minnesota; and City of Platteville. Wiscon- 
sin, Dairyland is interconnected with the systems of 
these special members. and exchanges energy with and 
makes wholesale sales to them.* In addition, it is a mem- 
ber of the Upper Mississippi Valley Power Pool and 
through the Pool interconnects with other electric utilities 
engaged in electric utility operations in a seven-state area 
in the Midwest. 

Minnkota is owner and operator of seven electrically 
paralleled generating facilities with a net capacity of 
47.000 Kw in the states of North Dakota and Minnesota. 
Its interconnected 1.500 mile network of high voltage 
transmission lines cover a 35.000 square mile area in 
these states. A participant in the Upper Mississippi Val- 
ley Power Pool. it is interconnected with Northern States 
Power Company of Minnesota. Otter Tail Power Com- 
pany and the Bureau of Reclamation’s Eastern Area Sys- 
tem. It engages in sales for resale to its 12 cooperative 
members. to one municipal and one investor-owned utility. 
It interchanges power with Otter Tail and Northern 
States Power Company, and wheels power to certain mu- 
nicipal customers of the Bureau of Reclamation in North 
Dakota and Minnesota. 


2Class D members are not entitled to the same voting rights 
in the conduct of cooperative affairs as are other members of the 
cooperative. 

2 Dairyland’s wholesale customers include 27 cooperatively owned. 
5 investor owned, and one municipally owned electric utilities. 
Dairyland also has one retail electric customer, a municipality. 
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The issue here is whether the policies and objectives 
underlying the Federal Power Act were intended to em- 
brace institutions of this magnitude and geographic diver- 
ity irrespective of the cooperative form of their owner- 

ip or whether the policies and objectives of the Rural 
Electrification Act were intended to excuse cooperatives 
from the responsibilities which otherwise inure to techno- 
logically advanced electric power suppliers of this char- 
acter. 

This question ultimately involves the application or 
non-application of the “public utility” concept under Sec. 
201 (bd) of the Federal Power Act ‘ to Respondents, This 
determination must be made in the light of the over-all 
purposes and the pattern of regulation established by the 
Federa! Power Act and in view of the more limited pur- 
poses underlying the enactment of the Rural Electrifica- 
tion Act.’ 

The Federal Power Act is designed for the regulation 
of commerce—commerce in electric energy.® Parts II and 
III provide for the regulation of the portion of that com- 
merce which arises from interstate transmission or inter- 
State wholesale sales of energy. The Act deems commerce 
to be interstate whenever electric energy is transmitted 
from one State and consumed in another.” 

Section 201 (b) of the Federal Power Act provides, 
“e * * this Part ‘II] shall apply to the transmission of 
electric energy in interstate commerce and to the sale of 
electric energy at wholesale in interstate commerce * * * 
‘and? all facilities for such transmission or sale of elec- 
trie energy * * *.” Persons who own or operate facilities 


“TUSC. 901 et 2eq. 
“United States v. Public Utilities Commission, 345 
299, 294, 211. 
7 Seetion 201 fe), 16 U.S.C. R24 fe); Jersey Central Power & 


Light Cov. FPPC, 219 U.S. 61, 7135 and Pennsylvania Water & Power 
Co. 4%. FPPC, 243 US, 414, 420. 
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of that type, and who thereby engage in interstate com- 
merce, are denominated “public utilities.” * 

The transactions and persons which are intended to be 
regulated under Parts II and III of the Act are simply 
stated in terms of interstate electric commerce. In pass- 
ing the Power Act, Congress provided an all inclusive 
definition of “person:” ° 


* * * an individual or * * * any corporation, joint- 
stock company, partnership, association. business 
trust. organized group of persons. whether incorpo- 
rated or not, or a receiver or receivers. trustee or 
trustees of any of the foregoing * * * 


and an equally broad definition of the “interstate com- 
merce” in which such persons are to be engaged (Section 
201(c)]: 


* * © electric energy * * * transmitted from a state 
and consumed at any point outside thereof * Pies 


Having prescribed the interstate commerce-facilities 
test. for “public utility” status under Parts II and III of 
the Federal Power Act. Congress did not then stultify its 
efforts to regulate such commerce by requiring an in- 
quiry, in cases of public utility status determinations, into 
wholly irrelevant matters such as the corporate character 
of the person owning or operating an interstate electric 
system, the historical development and profitability or 
non-profitability of that person's electric and other busi- 
ness activities, the extent to which that person may or 
may not have restricted his electric clientele and the par- 
ticular methods by which that person may finance his 
electric system, 

The interstate commerce test makes the scope of this 
Commission’s Parts II and III jurisdiction just as broad 
as the commercial intercourse which power technology 
and business economics are capable of producing. Con- 


® Section 201(¢), 16 U.S.C. 824 (e). 
» Section 2(3). (4), 16 U.S.C. 796. 
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gress no more sought to cireumscribe the Act’s coverage 
to 1935 operating conditions than it sought to foresee how 
every then-known method of interstate electric commerce 
might be changed in future years and to legislate in de 
tail for each of those particular interstate systems, based 
upon their peculiar corporate or operating conditions. 
Congress instead focused its attention upon the act of in- 
terstate commerce. and assumed that changed conditions 
would occur. Changes have occurred. 

Since 1935 the Nation has witnessed the development 
of huge interstate power grids and interstate power pool- 
ing operations. mine mouth and nuclear generation. Fed- 
eral regulation has accordingly followed these changes in 
structure and technology insofar as the investor-owned 

jes are concerned.” The fledgling cooperative elec- 

systems as they existed in 1935 have kept pace with 
these changes. The establishment of large generating and 
t ion combines such as Dairyland and Minnkota 
operating in interstate commerce is part of the coopera- 
tive’s response to that technology. The issue here is 
whether the pattern of federal regulation contemplated by 
Congress should not follow the same changes in structure 
and technology of the cooperatively owned utilities as it 
has with regard to investor-owned utilities. 

Anv interpretation of the Federal Power Act which is 
consonant with faimess and reason and with the plain 
meaning of the statute would, in my opinion, include Re- 
spondents among those to be regulated by this Commis- 


v. Public Utilities Commiazion of California, et al., 345 

: City of Colton v. Southern California Edison Co,, 376 

Indinnn & Michiqan Electric Company, Docket No. E- 

; n No, 458, 22 FPC 729, issued June 11, 1965. aff'd, 

Indinnn, Mirhiqon Electric Cov. PPC, 365 F 2d 180 (CA 7, 66), 

cert. denied, (Oct, term 1966), December 5, 1966, No. 646; Arkansas 

Pearer and Light Company, Docket No, F-70909, Opinion No, 473, 

24 FPO 747, issued Sentember 7, 1965, aff'd, F.2d CAR 

No, 14262, ivened November 7, 1966: Public Service Company of 

Indinnn, Tae., Docket No, F-71632, Opinion No, 482, issued December 

22,1965: Cinrinnati Gas and Electric Company, Docket No, -7125, 
Opinion No. 445, issued January 19, 1966. 
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sion." My colleagues, however, begin with a different 
premise. They contend that there must exist within the 
Federal Power Act an affirmative expression of such in- 
tent, Having concluded that the pattern of federal regu- 
lation contemplated by Congress in the Federal Power Act 
extends to Respondents, I am nevertheless obliged to 
examine the Rural Electrification Act to determine 
whether that Act sought to exclude Respondents notwith- 
standing the fact that they own and operate facilities for 
the transmission and sale for resale of electric energy in 
interstate commerce. In my opinion. the plain meaning 
of the statutory language of the Rural Electrification Act 
conferred no such exemption—it effected no broad repeal. 
In this respect my colleagues’ and my basic assumptions 
also differ. The majority. while assuming. on the one 
hand, that an affirmative expression of Congressional in- 
tent must exist within the Federal Power Act to include 
Respondents. wholly inconsistently assume that the ab- 
sence of an affirmative expression of Congressional] intent 

11 Section 201(f) does not, in my opinion, bar this conclusion. The 
majority concludes that the Re spendent Cooperatives are “instru- 
mentalities of the United States” and expressly exempt from Com- 
mission jurisdiction by Section 201(f) of the Federal Power Act. 
The legislative history of the Federal Power Act makes clear, how- 
ever, that this provision was intended to apply solely to wholly 
publicly owned and managed utilities such as the TVA. the munici- 
pals and public utility districts. That the cooperatives are not such 
public entities is also clear from the legislative history of the Rural 
Electrification Act. For example, the bill originally presented to the 
Sonate described the cooperatives as “private cooperatives,” to dis- 
tinguish them from public entities. The Committee draft dropped 
the word “private” because it was thought that the distinction was 
already clear, and it was feared that the qualification might give 
rise to cooperatively organized institutions for profit. See discus- 
sion between Senator Norris and Senator MeNary, 80 Congressional 
Record, 2755-2756, Sev also statement of Senator Norris to Senator 
Lewis, 80 Congressional Record, 2751, 

The Administrator neither owns nor operates any jurisdictional 
facilities. As to the cooperatives themselves, the mere grant of a 
loan by a government agency does not render the recipient an “in- 
atrumentality.” FHA Vv. Burr, 8309 U.S. 242. Rather, the coopera- 
tive becomes a “beneficiary net an instrumentality of the United 
States.” Waterbury Savings Bank Vv. Danaher, 20 A, 2d 455, 459. 


ee 
(ie) 


exempting Respondents in the Rural Electrification Act, 
nevertheless, effected a repeal of the Federal Power Act. 


Rural Electrification Act 


s, having. in my opinion, disregarded the 

g of the statutes involved, turn to the legis- 

- of the Rural Electrification Act in an effort 

: : decision. The basic contentions of the ma- 

ire that 11) Congress “consciously gave plenary 
authority to the Administrator to make policy for and 
exercise recularory control over the entities to be estab- 
ed to carry out the policy of the new Act,” to the ex- 
clusion of the exercise of jurisdiction by this Commission, 
and that (2) an “obvious conflict” would exist by the ex- 


ercise of regulatory jurisdiction by this Commission un- 
der the Federal Power Act and the exercise of the powers 
of the Administrator under the Rural Electrification Act. 
Neither of these conclusions are supported. in my opinion, 
by the legislative history of the Rural Electrification Act. 


Plenary Authority Issue 


majority contend that the legislative history of the 

ectrification Act establishes an intent by Con- 

t ee the REA Administrator plenary authority 

1 respect to making policy for and regulating coopera- 

Thus. they conclude that Congress intended that 

anv regulation to be exercised over the cooperatives was 
to be performed by the Administrator. 

In support of this conclusion, the majority contend that, 
when the Congress intends dual exercise of federal au- 
thority. it makes express provision therefor, citing the 
Federal Power Act. the Bonneville Act. the Flood Control 
Ac of 1944. the Tennessee Valley Act, and the Recon- 
struction Finance Act. J find no significance in this 
argument. To the extent J am familiar with the legisla- 
tive history of these statutes, it is clear that the express 
provision for duz] authority, rather than being character- 
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istic of Congressional enactments generally, was made be- 
cause of the peculiar circumstances surrounding the pur- 
pose of these bills or the political climate of the times. 

The Supreme Court has ruled with respect to a com- 
parable issue affecting the Nationa] Farm Loan Associa- 
tion (which comprises the cooperative banks established 
under the Federal Land Bank program) that where Con- 
gress desired to grant such entities immunity, it expressly 
so provided. Thus, the court concluded that legislative 
silence as to the matters at issue defeated the cooperative 
claims to immunity.” 

That legislative silence is of no significance in resolving 
the question of the propriety of the dual exercise of juris- 
diction by federal entities is well known to this Commis- 
sion, The Supreme Court, in the E] Paso divestiture 
case, has ruled that notwithstanding approval and certifi- 
cation of the merger of two pipeline companies by this 
Commission. the Antitrust Division of the Department of 
Justice, and the District courts. have the responsibility to 
pass on the antitrust aspect resulting from such mergers 
—this, despite the fact that the Natural Gas Act is total- 
ly silent as to any role in such mergers for the Antitrust 
Division." 

The majority’s position is. as a consequence. nothing 
more than an attempted refinement of the Respondents’ 
and interveners’ arguments that. by necessary implica- 
tion, the Rural Electrification Act has repealed the Fed- 
eral Power Act. The law simply does not support that 
position, 

The Supreme Court, in Borden, has ruled: 


“It is a cardinal principle of construction that re- 
peals by implication are not favored, When there are 
12 Federal Land Bank Vv. Pretty, 295 U.S, 229, 283-235, alluding 
to legislative silence as to exempting the coops from levy and at- 
tachment, the Court said, “Had it been intended otherwise [to grant 
immunity], it would seem to have been at least equally necessary 
to provide specifically for immunity from attachment and levy as 
was done in Section 10 of the Federal Railroad Control Act.” 


California V. Federal Power Commission, 369 U.S, 482. 


YES Ada 


to bet th Oie. 


Motors Acceptance Corp. v. 
49, 61, 62. 75 L. Ed. 971, 977, 978. 52S. Ct. 468, 82 
ALR 600, The intention of the legislature to repeal 
‘must be clear and manifest.’ Red Rock v. Henry, 
106 U.S. 396, 601, 602, 27 L, Ed, 251, 253, 1 S. Ct. 
434. It is not sufficient as was said by Mr. Justice 
Story in Wood v. United States. 16 Pet. 342, 362, 
353. 10 L. Ed, 987. 995. ‘to establish that subsequent 
laws cover some or even all of the cases provided for 
“the prior act.: for they may be merely affirma- 
sive. or cumulative. or auxiliary.” There * * * must 
be ‘a positive repugnance between the provisions of 
he new law, and those of the old; and even then the 
old law is repealed by implication only pro tanto to 
the extent of the repugnancy.’ See also Posadas v. 
National City Bank, 296 U.S. 497, 504, 80 L. Ed. 
. 349.78 


3 lear that unless there was specific Congres- 
sional intent rant plenary regulatory authority to the 
Administrator. we cannot abdicate our regulatory respon- 
sibdilit regard to Respondents. In my opinion, an 
objective analysis of the legislative history of the Rural 
Electrification Act establishes that no such grant of 
plenary authority was intended. 

The bill was introduced in both the Senate and the 
House on January 6. 1936. In the Senate, it was referred 
to the Senate Committee on Agriculture and Forestry 
where. on February 17, 1936, without having held public 
hearings, it was favorably reported. The Senate debated 
the bill from February 25, 1936, through March 5, 1936, 
on which date it was passed. In the House, the bill was 
referred to the Committee on Interstate and Foreign 
Commerce, the same committee which in the 74th Con- 
gress. 1st Session, had considered and reported the Fed- 


“0 Sov. Borden, 20% US, 188, 198-199, 


eral Power Act. Hearings were conducted on March 12, 
13, and 14, 1936, and statements were received from Mr. 
Morris Cooke, Administrator of the REA, and interested 
Congressmen. In addition, a statement in opposition to 
the bil] was submitted to the committee by the Committee 
of Utility Executives. The bill was carefully considered 
and debated and passed the House on April 9, 1936. 

Except in the course of a denial of intent to establish 
general regulatory powers by the Administrator,* a 
denial that any such power had been exercised in achiev- 
ing the results to date,” and comments pointing out that 
such powers were left to the existing authorities in the 
field? the concept of vesting general regulatory authority 
in the Administrator was never discussed in either House, 
in hearing or in floor debate. 

It must be recalled that the general regulatory author- 
ity of this Commission had been established by the same 
Congress in the midst of great controversy the previous 
year, To conclude that legislative history supports the 
contention that Congress in enacting the Rural Electrifi- 
cation Act evidenced an intent to transfer all regulatory 
authority with respect to cooperatives from this Commis- 
sion to the Administrator is historical nonsense. The ma- 
jority contends that the absence of express provision for 
dual federal authority means that Congress intended no 
such authority. The majority opinion in the next breath 
goes on to surmise that Congress in fact never thought 
about the coops operating in any context other than local 
distribution, This is an inconsistent posture. since if the 
members of Congress were not thinking about wholesale 
sales in interstate commerce, they could hardly have in- 
tended silently to divest the Federal Power Commission of 
its express statutory authority. 

In testimony before the House Committee on Interstate 
and Foreign Commerce, Administrator Cooke was ques- 


1s See pp, [SO-83] infra, 
1 See Remarks of Congressman Fletcher, 80 Cong. Record 5308. 


17 See Remarks of Congressman Lea, 80 Cong, Record 5316. 
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tioned concerning the scope of his authority as Adminis- 
trator: 
MR. HUDDLESTON. Have you assumed. in the 
contracts that you have made. in dealing with the 
matter of terms. to specify the terms for the sale of 
current? 
MR. COOKE. We have not. Our provision is that 
such rates must be charged as will tend to satisfy 
the loan. But we have not gone into particulars, be- 
cause it is an area in which we. under our conception 
of the law, have no authority. The setting of rates 
is entirely a State matter. 


s * * * 


MR. HUDDLESTON. You have power under this 
Executive order to fix terms of loans? 


MR. COOKE. We have interpreted the Executive 
order in the light of our conception of the laws of the 
land. both Federal and State laws. I know, as Ad- 
ministrator, that I am absolutely without power in 
the matter of fixing rates within the boundaries of a 
State. We have not attempted to do so.” 


There follows a discussion concerning the significance 
of the Administrator’s approval of borrowers’ contracts 
for purchasing electric energy at wholesale. The Admin- 
istrator pointed out this did not suggest an ability by the 
Administrator to do anything other than to insure that 
the project was economically feasible. 

Mr. Huddleston then resumed his inquiry concerning 
the reaches of the Administrator’s authority. He noted 
the broad standards and powers granted the Administra- 
tor in Section 2. 4, and 5 of the proposed bill. 

Then he asked: 


* Henring on 5. 2442 (Rural Electrification) by the U. S. House 
Committers on Interstate and Foreign Commerce, March 12, 13 and 
14, 1926; pp. 50-51. 
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I want to know whether that gives the Administra- 
tor power to fix rates either a maximum or a mini- 
mum. I think we ought to be certain what we are 
doing when we pass this law. 


MR. COOKE. I have some hesitation in saying to 
this committee what the law is. But I have abso- 
lutely none, speaking for myself as an individual or 
as Administrator, in saying that we have no power 
to fix rates.’? 

The majority contend the role provided for the Recon- 
struction Finance Corporation in the rural electrification 
program is further evidence of Congressional intent to 
yest the Administrator with plenary authority. The 
legislative history on this point shows that the sole pur- 
pose of introducing the Reconstruction Finance Corpora- 
tion into the rural electrification program was to provide 
a means of temporary financing for the infant program 
without resorting directly to the Treasury.” Since the 
RFC used different standards for granting loans than 
that proposed by the Administrator. it was essential to 
define what role each office would play. 

The majority also rely on the statement of Congress- 
man Rayburn. the House spokesman for the bill. to sup- 
port their claim of a Congressional grant of plenary au- 
thority. Again, the context of the statement is most re- 
vealing. When the bill was brought up for debate in the 
House, it met vocal opposition. Congressman Merritt led 
the attack, contending that: 

“Tt is at least undemocratic to give one man unlim- 
ited control over this enormous sum of money to be 
used throughout the entire United States. 

* * * * 


“It is a risky matter and an unwise procedure to 
ereate these enormous funds and allow them to be 


1 Tbid., pp. 52-58. See also Administrator Cooke's remarks, p. 30. 


2°80 Cong, Record 3236. 
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used without definite instructions or any supervi- 
sion.” * 
These are the criticisms which prompted Congressman 
Rayburn’s comments: 


“The gentleman from Connecticut [Mr. Merritt] re- 
marked about the bill and the great power that was 
given to the Administrator.... We might as well 
lodge this s power in one man’s hands as to lodge it in 
the hands of a commission, because in many in- 
stances that just brings about a debating society that 
is not in the interest of expedition of business.* 


Taken out of context these words might be misunder- 
stood to support the majority’s position. But in proper 
contex: the exchange merely emphasizes the Congress essional 
purpose to establish a lending agency which, with respect 
to the granting of loans, was to be free from external in- 
terference. 

That Members of the House understood the limited 
nature of authority granted the Administrator is appar- 
ent from the floor debates. The first speaker in the House 
debates, Congressman Miller, noted: 

“The | does nothing except to provide a means 
whereby rural electrification may be made possible. 
ve have the question of rates to deal with 


} 
i} 


And, Congressman Rayburn, the Chairman of the 
House Committee on Interstate and Foreign Commerce 
and floor manager of the bill: 


May I say... By this bill we hope to bring elec- 
tion to people who do not now have it... May 
further that the Rural Electrification Admin- 


Merrit, April 9, 1926, 80 Cong. Record 5277- 
rks of Congreaman Rayburn, 80 Cong. Record 5281, April 


Cong. Record 5273. 
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istration will have nothing whatever to do with the 
rates thant may be fixed in these communities, for 
the simple reason that matters will be controlled by 
State law.” *! 

Similar comments were expressed by Mr. Lea of Cali- 
fornia, another member of the Committee.** 

The simple and elemental fact is, that the only clear 
intent evidenced by the Congress in the consideration of 
the Rural Electrification Act is that Congress intended to 
and did establish a federal authority to receive appropria- 
tions to be used for dispensing loans to non-profit cooper- 
ative associations of farmers and citizens for the purpose 
of acquiring, constructing and operating facilities to in- 
troduce electricity to rural America on as wide a basis 
as the principle of self-liquidation would permit.* 

The references in House and Senate debate to the broad 
discretion granted the Administrator are all addressed to 
the necessity of such discretion with respect to the issu- 
ance of loans and the construction of facilities. The prin- 
cipal concern of the Congress was related to the adequacy 
of the security for the loans proposed.** 

The Administrator’s authority with respect to construc- 
tion standards as essential to the purpose of the Act is 
also clear. For example, responding to a suggestion for 
requiring federal competitive bidding standards, the Sen- 
ate floor manager, Senator Norris, argues the necessity 
of the Administrator being afforded great flexibility in 
construction procedures to permit organizations of farm- 


24 Tbid., p. 5283. 
3 Tbid., p. 5316. 


26 Letter of Administrator Morris Cooke to the Chairman. Com- 
mittee on Agriculture and Forestry, February 3, 1986. See also 
remarks of Senator Norris, the bill's sponsor and floor manger, on 
the purpose of the bill, 80 Cong, Ree. 2751: remarks of Chairman 
Rayburn, 80 Cong, Ree, 5283; remarks of Congressman Withrow, 
80 Cong. Cr. 5279; and Congressman Wolverton. 80 Cong. Record 
§293. 


27 80 Cong. Record 5278. 
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ers to employ methods of self-help which mandatory 
competitive bidding requirements might preclude.* 

Congress did not act in a vacuum. It must reasonably 
be presumed to have known the scope of jurisdiction en- 
trusted to this Commission, and the legislative history 
clearly establishes this to be a fact. Despite repeated ref- 
erence to the Federal Power Act during the course of 
the debate.” no effort was made to expressly exclude the 
cooperatives from our jurisdiction. The legislative history 
makes clear the Congressional intent not to expand the 
Commission’s pe sdiction and to exclude it from any par- 
ticipation in the granting of the loans. It also makes 
clear, that nothing in the Rural Elect eps Act was 
intended to “impinge pon,” * ‘count out,” “interfere 
with” the Federal Power Commission in ng exercise of 
its jurisdiction under the interstate commerce clause of 
the Constitution.” 


Conflict of Authority Issue 


There remains the second basic issue of whether the 
Rural Electrification Act effected a repeal of the Federal 
Power Act because of the alleged conflict between the 
exercise of the regulatory power of this Commission and 
the loan supervisory responsibilities of the Administrator. 
In my opinion, the principles of Borden, supra, are deci- 
sive of this issue. 

One piece of this argument should be resolved initially 
in order to focus on the broader issue. In this proceed- 
ing it is clear, both from the legislative history and the 
express provisions of the two acts that the exercise of 


ny of Administrator Cooke, regarding (1) 
struction standards, and (2) REA exer- 
, of construction quality over projects. 


% See, for example, 490 Cong. Record 2825, 2820, 2299, 3234. 


% See colloquy between Senators King and Norris, 80 Cong. 
Record 2425. 
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authority by this Commission over loan contracts is super- 
fluous, and contrary to Congressional intent. I, thus, con- 
cede that, as to the limited purpose of the Rural Elec- 
trification Act, that Act has repealed the provisions of 
the Federal Power Act authorizing this Commission to 
pass on the loans approved by the Administrator. This 
is a simple matter of statutory construction, and the 
proper use of rules and standards applied by the courts 
as discussed in Borden, supra. 

I, therefore, agree with the analysis of the Commis- 
sion’s General Counsel,*? that the proper application of a 
basic rule of statutory interpretation resolves this issue. 
The courts have consistently held that a specific legisla- 
tive enactment takes precedence over and repeals all ear- 
lier statutes insofar as they are in essential conflict with 
the terms and requirements of the later statute. 

The Rural Electrification Act vests sole discretion and 
responsibility over the approval of such loans in the Rural 
Electrification Administrator, In that Act, Congress did 
not see fit to provide for administrative or judicial re- 
view of the Administrator’s actions with respect to such 
loans. I have no doubt that, as to cooperatives obtaining 
loans from the Administrator, the Rural Electrification 
Act has impliedly repealed the earlier, inconsistent provi- 
sions of Section 204 of the Federal Power Act. Indeed, 
that this was the intent of Congress seems unquestionably 
clear from the legislative history of the Rural Electrifica- 
tion Act.* 


M Opinion of the General Counsel re Federal Power Commission 
nuthority over cooperative borrowers from the Rural Electrification 
Administration dated May 20. 1963, Appendix A (Commission Staff 
Brief March 16, 1964.) 


2 U, S. Vv. Tymen, 11 We 
City Bank, 296 U. S. 497, 

a A proposed amendment providing for limited FPC participa- 
tion in studics preparatory to granting of loans was rejected on the 
grounds that this was not a function for the FPC (80 CR 2825). 
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The Respondents and Interveners argue, however, that 
the exercise of regulatory jurisdiction by the Federal 
Power Commission under Parts II and III of the Federal 
Power Act would be inconsistent and conflict with the 
exercise of the powers, functions, and responsibilities of 
the Administrator under the Rural Electrification Act. It 
is apparent from the legislative history that Congress 
foresaw no conflict. In fact, with respect to the relation- 
ships between the cooperatives and the state authorities, 
Congress clearly contemplated the exercise of regulatory 
jurisdiction by the States.** For example, the Act itself 
(Section 4) requires the consent of the state authority 
having jurisdiction before making a loan for the con- 
struction, operation or enlargement of any generating 
plant. And. as noted previously, time and again the spon- 
sors of and floor managers for the bill emphasized the 
fact that the States would regulate the rates. If federal 
regulatory authority te a necessary conflict with 
REA’s administration of the Act, a fortiori, such conflict 


arises vis-a-vis exercise of regulation by each and every 
Star 


wlaLle. 


Minnkota contends that a side-by-side, section-by-sec- 
tion analysis of the Federal Power and Rural Electrifica- 
tion Acts establishes an irreconcilable conflict between any 
Commission jurisdiction and the jurisdiction of the Ad- 

inistrator. It contends that each important aspect of 
Commission jurisdiction conflicts with REA’s statutory 
authority. 

In the present case, the Secretary of Agriculture con- 
cedes that the purpose of the Rural Electrification Act 
and the Federal Power Act are not identical and that the 
relationship between the Rural Electrification Adminis- 
tration and the cooperatives is not that which a regula- 


* The early | Administrat ors recognized that the cooperatives were 
subject to existing state regulation and that any exception from 
state regu no would require specific statutory exemption. See, 

Rural American Lights Up, Warry Slattery (third REA 
tor), National Home Library Foundation, 1940, page 45 
and the veneral discussion through payey 24 to 44, 


tory agency bears to the persons subject to its jurisdic- 
tion.** 

Just as the court in Borden, supra, we are confronted 
with a claim that the limited procedure available under 
the Rural Electrification Act is a substitute for the broad 
regulatory concepts of the Federal Power Act. I find no 
grounds for so holding. 

Indeed, except with respect to terms and conditions 
required to protect the security of rural electrification 
loans, a matter over which we have here disclaimed ju- 
risdiction, I find no conflict. Assuming such conflict would 
exist, it would arise not as a result of any provisions of 
the Rural Electrification Act, but from the rules and 
regulations of the Administrator. 

The cooperatives and the Administrator do not really 
contend that the Rural Electrification Act repeals the 
Federal Power Act. Rather, they contend that the Rural 
Electrification Act grants authority to the Administrator, 
in his discretion, to promulgate regulations having the 
force and effect of repealing the Federal Power Act. 
Obviously, there is no legal warrant for such a conclusion. 

There is nothing in the legislative history to indicate a 
Congressional purpose to delegate authority to the Ad- 
ministrator, in his sole discretion, to determine the cir- 
cumstances under which loan recipients would be subject 
to compliance with the variety of laws which their opera- 
tions might otherwise subject them to. Indeed, since the 
legislative history and the text make clear that such en- 
tities would be subject to state regulatory authority, quite 
the opposite result is dictated. The breadth of discretion 
afforded the Administrator with respect to the imposition 
of conditions in the granting of loans is comparable to 
that afforded the National Labor Relations Board under 
Section 10 (c) of the National Labor Relations Act.* The 
Supreme Court has ruled concerning that Act: 


M Brief of the Intervener, Orville L. Freeman, Seeretary of Agri- 
culture, pages 74-75. 


36 29 U.S.C. 160(¢). 
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of considerable breadth, and 

the courts may not lightly cisturb the Board’s choice 
of remedi Bur i so true that this discretion 
mits, and we have already begun to define 

_... It is suffieient for this case to observe 

tha: the Board has not been commissioned to effectu- 
ate the policies of the Labor Relations Act so single- 
iz may wholly ignore other and equally 

nt Congressional objectives. Frequently the 

ntire scope of Congressional purpose calls for care- 
ful accommodation of one statutory scheme to an- 
other, and it is not too much to demand of an ad- 
ministrative body that it undertake this accommoda- 
i ithout excessive emphasis upon its immediate 


It is clear that the authority granted the Administrator 
to issue loans “on such terms and conditions relating to 
he expenditures of the monies loaned and the securities 
thereof as the Administrator shall determine” does not 
empower the Administrator to bestow substantive exemp- 
tions from compliance with the Federal Power Act to the 
loan recipients. The law on this point is quite clear. 
Regulations which conflict with an Act of Congress or 
with a treaty which is the law of the land are, to that 
extent, void.” 

The cooperatives suggest that it would be a novelty of 
law for them to be subject to the Administrator pursuant 
to their loan contract and, at the same time, subject to 
jurisdiction of this Commission. This is, however, by no 
means novel. The law is replete with cases where this 
precise situation exists. For instance, intercoastal ship- 
pers in certain circumstances, are entitled to low interest 
loans administered by the Federal Maritime Administra- 


2° Southern Steamahip Co. v. National Labor Relations Board, 
et ol, 216 U.S. 21, 46-47. 


20S. er rel. Goodusin v, Karnuth, 14 F. Supp. 660; Manhattan 
G. E. Co... Commizaioner of Internal Revenue, 297 U.S. 129, 134- 
.. Ed. 524, 521; Peoples Bank v. Echols, 161 F. 2d 636, 
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tion, pursuant to the Federal Maritime Act, for construc- 
tion of vessels, and with respect to their rates and terms 
of service, are regulated by the Interstate Commerce 
Commission. As I have already noted, 33 natural gas 
pipeline companies must obtain the approval of this Com- 
mission in order to acquire the facilities and assets of 
another natural gas pipeline. But, the approval and cer- 
tification of such mergers by this Commission is no bar 
to antitrust prosecution by the Department of Justice.* 
Also, in the field of antitrust actions, violations of the 
Sherman Antitrust Act are within the province of the 
Antitrust Division of the Justice Department while the 
same conduct may be subject to the jurisdiction of the 
Federal Trade Commission.*° 

The cooperatives do not here contend that there are at 
present any direct conflicts between the rules and regu- 
lations of the Commission and the terms and conditions 
imposed on their loan contracts by the Administrator. 
They claim instead that the dual exercise of jurisdiction 
would be restrictive on the Administrator and that the 
exercise of jurisdiction by the Commission would afford 
opponents of the rural electrification movement a forum 
not heretofore provided. Of course. the applicable cases 
do not recognize a mere potentiality of conflict as a pre- 
mise for determining an implied repeal of an act. As to 
the potential forum which this Commission’s proceedings 
might provide, this is a reality which every entity subject 
to the Commission’s jurisdiction must face. Certainly, a 
movement as viable and necessary as the cooperative 
movement cannot fear extinction merely because its op- 
ponents are given a forum. The principal danger alleged 
is that the availability of such a forum would permit 
opponents to the cooperative movement an opportunity to 
delay essential projects. This, however, ignores the fact 

%” California V. Federal Power Commission, supra, 


«Cf, Federal Trade Commission V. Cement Institute, 883 U.S. 
683, 92 L. Ed. 1011. 
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that this Commission has no authority over the location 
and construction of such projects, with the exception, of 
course, of hydroelectric facilities, in which case we al- 
ready provide a forum for friend and foe alike. As to 
the other potential conflicts cited by the cooperatives, a 
careful analysis will show that these have been magnified 
out of all proportion. The cooperatives contend that the 
Commission's exercise of jurisdiction would subject them 
to compliance with our uniform system of accounts with 
a variety of evil consequences. However, the cooperatives 
have long boasted that their system of accounts is adopted 
from and conforms with the Commission’s system of ac- 
counts. While concern is expressed concerning the staff 
position regarding acquisition adjustments paid by coop- 
eratives there is no showing that the staff position, as 
such. has been ruled on or accepted by the Commission 
and. the Commission has long permitted exceptions to its 
accounting practices for good cause shown. Similarly un- 
founded is the inference that the Commission’s exercise 
of its ratemaking jurisdiction would conflict with the 
Administrator’s loan making authority in that subse- 
quent actions by the Commission might impair the Ad- 
ministrator’s security on his loan. This simply ignores 
the legal standards and limitations on Commission author- 
ity with respect to its ratemaking powers. 

The brief of Respondent Dairyland lists 19 restrictions 
imposed by the Administrator on Dairyland through the 
loan contract and mortgage which it contends include all 
elements pertaining to regulatory jurisdiction by the Com- 
mission and adequately protects any public interest inci- 
dent to the making of such loans. Of course, the interest 
of the Commission extends far beyond the terms and con- 
ditions of the loan, the quality of construction and the 
adequacy of security. The exercise of the Administrator’s 
powers with respect to these items and with respect to 
the question of relationships among cooperatives is no 
substitute for the statutory exercise of jurisdiction by this 
Commission. 
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Federal Power Act 


Having disposed of the majority’s reliance on the legis- 
lative history of the Rural Electrification Act, I turn now 
to the legislative history of the Federal Power Act. 

The legislative history of the Federal Power Act is 
almost totally devoid of reference to the cooperative move- 
ment. What is significant, however, is that the coopera- 
tives were no strangers to Congress at the time the Fed- 
eral Power Act was passed. Special provision for prefer- 
ence rights to purchase power for cooperatives was made 
in the TVA Act.‘? The 74th Congress, five days after 
the enactment of the Federal Power Act, amended the 
Tennessee Valley Act to provide authority for the Ten- 
nessee Valley Authority to finance cooperatives in its 
area.*? In addition, in the Emergency Appropriations 
Act of 1934, a sum of $100 million had been appropriated 
for the Executive Office of the President for establishing 
the Rural Electrification Administration,** which ulti- 
mately came into being pursuant to Executive Order 7037 
of May 11, 1935. Thus, the revised language of the Fed- 
eral Power Act amending and expanding the definition 
of “corporation” as it appeared in the original Federal 
Water Power Act assumes special significance since it is 
clear that the definition encompasses cooperatively organ- 
ized electric utilities.“ Thus, contrary to the contention 


*' Act of May 18, 1933. Public Law 17, 78rd Congress, Ist Session, 
The Tennessee Valley Authority Act of 1933, 48 STAT 58 (Section 
10 and Section 12). 


“2 Act of August 31, 1935, Public Law 412, 74th Cong., 2nd Sess., 
49 STAT 1075 (Section 7). 


4 Joint Resolution of April 8, 1935, 74th Cong.. Ist 
STAT 115. 


44Tn explaining the change in definition the Houso Report stated: 
“At present the term relates only to cleetric companies, but in 
drafting the new sections it has been more convenient to relate it 
to all corporations and to all forms of organizations.” House Re- 
port to accompany 8S, 2796, Report. 318, 74th Congress, Ist Session 
(1935) at p. 22, 
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of the majority. what would be needed in the Federal 
Power Act or its legislative history to remove coopera- 
tives from jurisdiction of this Commission would be ex- 
press provisions for their exemption. 

Even if the circumstances described above had not oc- 
curred and even if it could not reasonably be said that 
the cooperative movement was known to Congress, the 
fact remai hat Congress established a pattern n of fed- 
ral regulation of commerce which was intended to em- 
brace all forms of interstate commerce in electricity as 
it existed or as i: might be developed in the future as 
advances in power technology altered the nature of such 
commerce. The fact that the Respondents were not in 
existence in 1935 does not alter the fact that by subse- 
quently engaging in interstate transmission of electricity 
aie have, thereby. become subject to the provisions of 


my colleagues Os "e “trans 

to be a rational document ended to function in an in- 
dustrial area of changing technology into a static and 
sterile historical tome. This decision strikes the very 
heart of the Federal Power Act. It frustrates the purpose 
for which the administrative process was conceived—as 
an adaptable instrument of government designed to ac- 
commodate and to relate legislative policy to a dynamic 
and changing industrial society. To the Federal Power 
Act and to the administrative process generally, the deci- 
sion of the majority is, therefore, an unfortunate prece- 
dent. 
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CONCLUSION 


I join the majority in requesting a reappraisal of this 
issue by Congress. But, simply because this case presents 
a politically controversial issue, we are not entitled to take 
the easy way out. It is clear that the 74th Congress acted 
decisively in defining the responsibilities of this Commis- 
sion. It is clear that Respondents, Dairyland and Minn- 
kota, are engaged in activities subject to the jurisdiction 
of this Commission. It is clear that it is our responsibility 
to exercise that jurisdiction. At the same time, I believe 
the Congress could well study the matter anew to deter- 
mine if any amendments to the Federal Power Act and 
the Rural Electrification Act are dictated by present day 
circumstances. The majority concedes the need for the 
exercise of Federal Power Commission jurisdiction. I 
share that view. 


/s/ Carl E. Bagge 
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APPENDIX B 


XCERPTS OF DIRECT TESTIMONY OF 
EDWARD F. WILSON 


IN DAIRYLAND POWER COOPERATIVE, ET AL. 
DOCKET NO. E-7113 


Please state } your name and address. 
Edward F. Wils n, 3301 Saratoga Avenue, Chevy 
. Maryland. 
wchom are you employed? 
Eleczrification Administration, Washington, 


have you been so employed? 

bruary 1, 1936, except for a little over 
World War II, during which time I 
Air Force. 


. * * ° 


From 1961 to cate, I have served as Deputy Assistant 

recor for the electric program. In this position 

-2 recommendations concerning all loan 

ppl tions whicn are forwarded by our area offices 

2d Power wa + Division for administrative approval, 

and reco or take final action on numerous other 

types of contracts, documents, proposed policies and pro- 

cedures, and communications concerning the electric pro- 
gram. 


co ° cf ° 


A. The loan contract is an agreement between the 
loan applicant, referred to as the borrower, and the 
United States of America, acting through the Administra- 
tor of REA, wherein the Government agrees to lend and 
the borrower agrees to borrow an amount not in excess of 
a specified amount to finance the construction and opera- 
tion of an electric ‘tem in rural areas for RE Act bene- 
ficiaries. 

Article I in general states the maximum amount of 
the loan and the general location of the system; that 
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the loan shall be evidenced by notes bearing interest 
at the rate of 2% per year; that the Administrator may 
require payment of interest with funds advanced by the 
Government; that the Administrator is not obligated to 
advance more funds than are needed to enable the 
borrower to perform its obligations under the loan con- 
tract; that the notes shall be secured by a mortgage 
or deed of trust as elected by the Administrator; and 
that the borrower will upon request of the Administrator 
issue necessary refunding notes. 

Article II in general provides that the borrower shall 
furnish the Government notes, mortgages, evidence of 
compliance with legal requirements, including opinions 
of counsel; that the borrower shall submit requisitions 
for advances of loan funds in the form and with sup- 
porting detail specified by the Administrator: that the 
Government will advance funds within a reasonable time 
if the borrower has complied with its agreements: that 
the borrower shall deposit ican funds in banks and 
accounts approved by the Administrator, and expend such 
advances only for purposes approved by the Administra- 
tor. 

Article IIJ in general provides that the borrower shall 
cause the system to be constructed by a responsible con- 
tractor unless the Administrator permits the borrower 
to undertake construction itself: that the system shall 
be constructed in accordance with approved plans and 
specifications without delay, and be completed free and 
clear of any liens except the REA mortgage: that the 
borrower shall obtain bids and follow a specified bid pro- 
cedure as required by REA: that the Administrator may 
supervise construction, inspect and test all workmanship 
and materials and require replacement of defective mate- 
rials or correction of defective workmanship: that the 
Administrator may appoint a supervisor to take over 
construction of the system under svecified conditions and 
with broad and sole powers to make expenditures and 
complete construction of the system: and that the bor- 


hall furnish ifcates, maps and legal descrip- 
tions as required by th inistrator. 
IV provides a number of specific covenants 
i that the borrower shall designate 
superintendent and certain subordi- 
ject to the Administrator's approval: 
that the borrower shall submit plans and specifications, 
contracts for r :. contracts for the purchase 
of materials. equipment and supplies, contracts for engi- 
neering i 
contracts 
or contra 
Administrator: 
any contract 2 deseribed above unless 
- is conditioned upon the approval of the 
for contracts not exceeding $100 
the aggregate not exceeding 1% of the amount 
loan contract: that the borrower shall take out 
and maintain such insurance as the Administrator may 
require: that the borrower shall submit evidence it has 
ned easements, releases, authorizations, permits, etc., 
a che Administrator; that the borrower shall 
make diligent effort to extend electric service to all un- 
served persons within the service area of the borrower; 
that the borrower shall at al! times keep and preserve 
in accordance with good accounting practice to 
mn the Government shall have access; that the borrower 
shall deliver to REA anv contractor’s or subcontractor’s 
ponds: that the borrower will not operate or energise 
any portion of the system until it shall have furnished 
certain 
actions 
agreements 
portunity” clauses. 
Article V defines what constitutes a default, and estab- 
lishes the rights of the Government to refuse to make 
further advances of loan funds, take possession of the 


system, and exercise rights of the borrower, in the event 
of default. 

Q. In addition to the loan contract which was entered 
into between the borrower and REA, are there other 
contracts, agreements, or documents entered into be- 
tween REA and its borrowers? 

A. Yes. In general, REA secures from its borrowers 
a mortgage or trust indenture on the borrowers’ property. 
The borrower executes one or more notes; each note 
stipulates, among other things the face amount of the 
note, its date, interest rate, interest and amortization 
payments, and the date the final payment is due. 


* * * * 


A. The mortgage identifies and recites that it secures 
the initial note signed by the mcrtgagor and contemplated 
additional notes. It defines the mortgaged property to 
include all lines and generating facilities or other physical 
property, all grants, privileges, easements, franchises of 
the mortgagor, all rights existing under any contracts 
for the purchase or exchange of electric energy, and all 
other property, real or personal, tangible or intangible, 
together with all income from any of the mortgaged 
property. For administrative convenience, automobiles, 
trucks or other vehicles are not included in the mortgaged 
property, except under specified conditions. 

The mortgage contains, among others, the following 
covenants: that the mortgagor is authorized to execute 
and deliver a valid and enforceable note and mortgage: 
that the mortgaged property is free of any lien other 
than this mortgage and that the lien of this mortgage 
will be maintained superior to all other liens: that the 
mortgagor will not without approval mortgage or other- 
wise encumber any of the mortgaged property; that it 
will punctually make all payments due on the notes: that 
it will take all necessary actions to preserve its existence 
and rights, and comply with all valid applicable laws: 
that it will not without approval reorganize, consolidate. 
or merge with any other corporations or sell, lease or 
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r any part of the mortgaged property; that it will 
times maintain and preserve the mortgaged prop- 

erty and render its consumers an adequate supply of 
electric energy and other services: that it will purchase 
all materials outright and not subject to any conditional 
sales Scene or Hen: that it will maintain such insur- 
ance as is requested by REA and furnish proof thereof 
to REA: thee any note! holder shall have the right to 
advance or expend money on behalf of the mortgagor 
for procuring insurance, paying taxes or removing 
mechanics liens or making repairs or defending any s suit 
or in any manner protecting the mortgaged property and 
be reimbursed for each expenditure; that it will not 
without ap Prov -al make any addition to its system except 
as may be financed with loans evidenced by additional 
notes, or enter into any contract for the operation or 
maintenance of all or any part of its property, for the 
purchase of electric energy or for the use by others of 
any of its property or incur expenses and services be- 
yond reasonable expenses in the routine course of business 
or deposi: any of its funds in any bank which is not 
a member of the Federal Deposit insurance Corporation 
or a Federal Reserve Bank; that it will not pay its 
directors any salaries as such for their services without 
approval, and that salaries and wages paid officers and 
emplovees shall be reasonable and appropriate; that it 
will at times keep proper books, furnish each note- 
holder a y report and an annual report certified 
by an approy ed public accountant; that any noteholder 
shall have access to the borrower’s records; that the 
mortgagor will execute such supplemental mortgages 
as may be needed; that the mortgagor shall charge rates 
hich will meet the requirements set forth in the mort- 
gage; that the mortgagor will not make any retire- 
ments of patronage capital unless it meets requirements 
specified in the mortgage: that any proceeds from mort- 
gaved property taken under the power of eminent do- 
main shall be applied as specified; that the mortgagor 
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will not employ any manager or certain other employees 
without approval and will under certain circumstances 
terminate the employment of its manager or certain other 
employees upon request; that it will observe and perform 
all of the covenants contained in the loan contract; and 
that it will set up such reserve funds as specified and 
make accelerated payments within limits specified by the 
mortgage, 

Article III establishes six “events of default”, includ- 
ing default on payments due, default in the observance or 
the performance of any covenant or agreement, the filing 
of bankruptey or reorganizing proceedings, appointment 
of a receiver, forfeiture of its corporate charter or subse- 
quent permits, or the existence of a final judgment un- 
satisfied for a period of thirty days: provides that in 
any event of default a noteholder may declare all amounts 
due it to be due and payable immediately; and that the 
holder or holders of not less than a majority in principal 
amount of the notes outstanding at thé time of an event 
of default may take possession of and operate the mort- 
gaged property. enforce the rights of the mortgagor, 
sell the property, and use the proceeds for the settlement 
of amounts due on the notes. 

Q. Does REA rely solely on the loan instruments to 
secure coordination of REA and cooperative activities? 

A. REA issues to its borrowers a series of bulletins 
which set forth requirements, recommendations and poli- 
cies of REA concerning various aspects of the coopera- 
tives’ activities pursuant to the provisions of the Rural 
Electrification Act and the loan instruments. They also 
contain procedures for implementing these requirements 
and guidelines and other information useful in achieving 
the degree of coordination between REA and the co- 
operatives which is essential to accomplishment of the 
program objectives. The cooperatives submit to us regu- 
larly reports of various sorts in form prescribed by REA, 
and contracts and forms as set forth in the bulletins. 
In addition, we have a field staff of engineering, account- 
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ing and management personnel who work with the co- 
operativ uch matters as explaining REA eeqaie: 
ing in the preparation and review of loan 
jeations, assuring the appropriateness of the use and 
expenditures of loan funds, and in maintaining the se- 
curity of REA loans. Our own experience is that these 
methods of coordinati secure effective adherence by 
cooperatives to REA’s requirements and guidelines. 


* * 


Q. Do some ae these bulletins pertain to the making 

loans. and to the issuance of notes or other securities 

1 ort thereof? 

A Yes. For exa amples: Bulletin 20-2, “Electric Loan 
Poliey for Section + + Loans.” sets forth certain applicable 
provisions of the RE ae and general policies concerning 
the making of loans: it describes the purposes for which 

nd certain conditions which are 
loan applicants of procedures 
ince from REA field repre- 


sentatives In the naration of loan applications. Bulle- 

tin 1-5, “Annual Survey of Construction Plans and Loan 

Requirements.” Se 1 prepa es and sub- 
sion by borrowers ot 


pplieations such “qnforma ition hone need by eek 
svelopment of its budget and other plans. Bulle- 
“Interest and Principal Payments on REA Loans 

ndee Sections 4 and 201 of the Rural Electrification 
Act.” : forth be : policy reflected in the notes issued 
by he cooperat res in favor of the Boyer nnen’ oF ae 


° . . 


Bulletin 1-7, “General Funds,” provides recommenda- 
tions for all borrowers comers the amount and man- 
agement of their general funds (roughly, all funds other 
than loan funds) and provides that loan applicants must 
submit a detailed analysis juctifving the amount and 
form of investment of general funds where the general 
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funds exceed a certain amount, or where more than one- 
fourth of the general funds are deposited or invested other 
than as recommended in the bulletin, or at the specific 
request of REA for such an analysis. 

There are of course numerous bulletins pertaining to 
engineering matters of concern to loan applicants, such 
as Bulletin 40-4, “Standards for Mapping for REA 
Electric Borrowers,” or Bulletin 60-8, “Systems Planning 
Guide for Electric Distribution Systems.” 

Q. Do any of these bulletins relate to the sale and 
transfer of property, including intercooperative transfers, 
or the acquisition of electric facilities? 

A. Yes. For example, Bulletin 115-1, “Sales of Prop- 
erty by Electric Borrowers,” points out that the RE 
Act specifically provides that a borrower may not dispose 
of its property without the approval of the REA Ad- 
ministrator. The bulletin establishes requirements for 
obtaining approval of such sales by the Administrator, 
lists methods for handling sales of property, and details 


the information required by REA for the consideration 
of proposed sales, The bulletin points out that transfers 


of property between borrowers which involve an assign- 
dne 


indebtedness, assignment or exchange. 

Bulletin 27-1, “Loans Involving Provisions for the Ac- 
quisition of Existing Electric Facilities.” establishes policy 
and procedure for the acquisition of facilities where such 
facilities are an incidental and necessary means for pro- 
viding service to persons in rural areas who are not 
receiving central station service. The bulletin reflects 
the fact that in some cases the extension of service to 
unserved persons can be accomplished only through the 
acquisition of existing facilities by an REA borrower, 
and provides for the prior approval of and control over 
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ae other acquisitions by REA. This control is 
; REA in the manner needed to accomplish 
the rural electrification program. 

of these bulletins relate to rates, including 

rates Sole able to oe for reseale? 
A. Yes. There are several which relate to rates. For 
“Handbook of Electric Retail 
provides sample forms of 
sted service rules and regulations. 
ectric Retail] Rates,” establishes gen- 
\ ubstantive criteria for the design of 
retail rates, and procedures applicable to the coordination 
of REA and cooperative activities concerning retail rates. 
Bulletin 112-3, “Area Coverage Service.” provides REA 
policy concerning the extension of service on an area 

n 


coverage basis, and information concerning line extension 


plans for borrowers, where necessary and required. Bulle- 
tin 112-6, “Large Power Rates and Contracts, and Sales 
for Resale.” sets forth requirements concerning the ap- 


proval of large power rates, information useful in esti- 
mating costs and designing such rates, and cen re- 
quires that each sale for resale be pursuant t a contract 
containing a provision that the contract chall not be 
effective unless the contract is approved in writing by 
the Administrator of REA. 

With respect to sales at wholesale for resale by a 
federated cooperative to one of its members, REA pre- 
serines the use of a general form of contract, REA Form 
444. “Wholesale Power Contract—Federated Coopera- 
tive.’ This contract contains a provision that the fed- 
erated cooperatives shall serve the member under a rate 
which will “produce revenues which shall be sufficient, 
but only sufficient, with the revenues of the Seller from 
all other sources, to meet the cost of the operation and 
maintenance (including without limitation, replacements, 
insurance, taxes and administrative and general overhead 
expenses! of the generat ing plant, transmission system 
and related facilities of the Seller, the cost of any power 
and energy purchased for resale hereunder by the Seller, 
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the cost of transmission service, make payments on ac- 
count of principal of and interest on all indebtedness of 
the Seller, and to provide for the establishment and 
maintenance of reasonable reserves.” The contract fur- 
ther provides that the federated cooperative’s board of 
directors (the representatives of the member systems) 
shall review the rate at least once each calendar year 
and revise it if necessary. The contract provides for the 
furnishing of due notice of proposed revisions to the 
members and to the REA Administrator, and further 
provides that no such revision shall be effective unless 
approved in writing by the Administrator. Inasmuch as 
no loan will be made to the federated cooperative unless 
there are in existence satisfactory wholesale power con- 
tracts with the members and satisfactory arrangements 
for the rates to be charged the members, the effect of 
these procedures and arrangements is to provide a very 
close coordination of REA and cooperative activities with 
respect to rates for the sale of power and energy at 
wholesale for resale. 

Q. Do any of these bulletins relate to accounting and 
REA accounting requirements? 

A. Yes, Bulletin 181-1. “Uniform System of <Ac- 
counts,” prescribes the accounting records to be main- 
tained by REA electric borrowers. It is, in general, based 
on the FPC’s Uniform System of Accounts, but has been 
modified to meet the accounting needs of the electric 
borrowers financed by REA. One such major accounting 
need stems from the non-profit nature of the rural electric 
cooperatives which constitute all but a very small part of 
the REA program. Additional modifications arise from 
the manner in which the REA program is administered. 


° ° * ° 


Q. Are there other bulletins which relate to account- 
ing and REA accounting requirements? 

A. Yes, there are several. For example, Bulletin 
180-2, “Manual for Preservation of Borrowers’ Records 
(Electric) .” establishes standards for record retention 
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n FPC requirements and adds standards for those 
ie: which are peculiar to the operation of REA- 
nanced cooperatives and which are not named in the 
PC comparable manual. Bulletin 181-2, “Standard List 
of Retirement Units” establishes units appropriate to the 
needs of the borrowers and for REA financing. Bulletin 
183-1. “Depreciation Rates and Procedures” prescribes 
depreciation rates which may be used by cooperatives, 
and saab hes procedures for obtaining REA approval 
for th of depreciation rates outside those ranges 
where such rates can be justified. Bulletin 184-2, “Sug- 
gested Work Order Procedure.” sets forth detailed in- 
structions for the accumulation of material, labor and 
yerhead costs for determining the original cost of electric 
} constructed by force account, and includes certain 
forms which are required for use by cooperatives desiring 
to an ain REA financing for such electric plant. Bulletin 
184- Rees for Establishing Continuing Property Ree- 
ae is based on the accumulation and determination 
of average ce costs for determining the costs of 
nits of property when they are retired. There are other 
lletins which recommend procedures and establish re- 
the handling of REA loan funds 

by Certified Public Accountants 
i ployment | is approved by REA and others which 
managerial accounting information intended to 

gthen the security of the REA loans. 

Q. ” Do any of these bulletins relate to cooperative. 
non-profit operation? 

A. Yes, One of the most important is Bulletin 102-1, 
“Patronage Capital and Margins,” together with its < 
tachment “A Legal Analysis of Capital € tredits and R 
lated Matters.” It establishes guidelines for Nerlenennine 
the basic by-law providing for non-profit operation. 

Q. Do any of these bulletins relate to the construction 
of electric lines and other facilities? 

A. Yes, there are several bulletins which provide in- 
formation and establish requirements applicable to con- 


on 


hls 
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struction. For example, Bulletin 43-5, “List of Materials 
Acceptable for Use on Systems of REA Electrification 
Borrowers,” lists the materials which must be used if the 
cooperative expects to use REA financing for the con- 
struction costs. Bulletin 40-6, “Construction Methods and 
the Purchase of Materials and Equipment,” includes REA 
requirements applicable to the use of bidding procedures, 
and obtaining REA specific approval of construction 
where specific approval is required. There are several 
bulletins which explain the use of forms which must be 
submitted to REA or be available for inspection by field 
representatives of REA. 

Q. Do any of these bulletins relate to the intercon- 
nection of facilities? 

A. Yes. Presumably any interconnection would be 
for the purpose of buying or selling power or energy, 
or some combination of these purposes. Bulletin 111-1. 
“Wholesale Contracts for the Purchase and Sale of 
Electric Energy,” specifically provides that any contract 
for the purchase of electric energy shall be subject to the 
approval of the Administrator. Bulletin 112-6, “Large 
Power Rates and Contracts, and Sales for Resale,” as 
previously referred to, specifically provides that sales of 
electric energy at wholesale for resale. or any inter- 
connection with any other power suppliers shall be under 
a contract subject to REA approval before becoming 
effective. Further, Bulletin 40-6, “Construction Methods 
and Purchase of Materials and Equipment.” requires the 
prior approval by REA of the construction of new trans- 
mission lines for reconductoring or reinsulating existing 
lines and the construction of new substations or struc- 
tural changes in existing substations. Under the loan 
instruments, any interconnection involves securing the 
prior approval of REA. 

Q. Section 305(b) of the Federal Power Act provides, 
among other things, that it shall be unlawful for any per- 
son to hold the position of officer or director of more than 
ene utility unless the holding of such positions shall have 
been authorized by order of the Federal Power Com- 
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directors or officers of more thar 
cooperative? 

A. REA considers it to bo necessary and appropriate 
that the board of directors of a federated cooperative be 
composed of duly authorized representatives of the mem- 
roms. that is, officers and directors of the member- 


of Directors and Technica! Advisory Committee 
of a Power-Type Cooperative Borrower.” 


° * * * 


A. ° * © The initial step would of course be incorpo- 
ration. REA would furnish a suggested set of articles 
of incorporation. to provide assurance that the coopera- 
tive’s articles would be suitable for an organization 
expecting to borrow money from REA. 

"As stated before. a number of states have adopted a 
version of the Model Electric Cooperative Act developed 


by REA to provide an incorporation statute geared to 
the special need of electric cooperative borrowers. In 
addition. REA developed, as stated before, model bylaws 
which were made available to and adopted by the newly 
formed cooperative organizations. 


° ° * * 


A. The articles of incorporation, bylaws, or any simi- 
lar documents are reviewed to provide assurance that the 
cooperative has the powers it needs in order to accomplish 
its purposes: that the documents comply substantively and 
procedurally with all applicable requirements of state law; 
and that the form of organization will appropriately 
provide for ownership and control by the members, and 
non-profit operation. 

The svstem design map and other engineering data are 
reviewed to establish that the facilities for which loan 
funds are being sought are needed to meet the purposes 
of the loan and are for purposes for which REA loan 
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funds may appropriately be used. They are also reviewed 
to determine that the facilities are adequate to serve the 
projected loads on which the loan application has been 
based, and that the consulting engineer has used load 
data acceptable to REA. REA engineers review the cost 
estimates and data presented by the consulting engineer, 
and REA makes and uses its own estimates of the 
amounts of loan funds needed to meet the purposes for 
which the use of loan funds is being considered. REA 
would also have available the benefits of reviews and 
reports by its management and engineering field repre- 
sentatives, who would have commented on the various 
aspects of the loan application. 

REA would then prepare its estimate of the cost of 
purchased or generated power as the case might be, and 
of other operating cash requirements, including the 
amount of interest and principal payments to REA. 
Rates would be developed for service to the various classes 
of consumers based on the estimates of probable costs and 
analyzed from such standpoints as their suitability for the 
area being served and their effect on the probabilities 
involved in obtaining the loads on which the loan appli- 
cation is based. 

The loan would be considered feasible and self-liquidat- 
ing if the study showed the cash revenues could reasonably 
be expected to exceed the cash operating costs by a suit- 
able margin, such revenues and costs all being related to 
service at the specified rates to the loads and through the 
facilities contemplated in the loan application. 

Q. Does a loan application or feasibility study have 
to show some particular rate of return? 

A. No, The rate of return concept is inapplicable in 
review of rates or determination of the feasibility of a 
loan to a rural electric cooperative for several reasons. 
In the first place, rates are based essentially on costs. 
Second, because REA-financed cooperatives must repay 
the principal of their loans rather than refinance them as 
is customary in the financing of commercial companies, 
the estimates of cash requirements are much more sig- 


of return or “profit” based on 
Third, there is not the same reason 
for cooperatives to G Yerentiate between the economic in- 
terests of patrons and of course as there is for com- 
mercial companies, because in 2 cooperative they are the 
same, and when a cash distribution is m made by a rural 
electric coo: eratiy > under the capital credits plan, it is 
a return 20 atron of amounts which he himself paid 
the cooper, a: Try addition, of course, there are other 
factors such as th percent of eee capital as the interest 
rate paid bs 
effective the sooleatton or aditionial rate of return 
concepts to electric cooperatives. 
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ed cooperative is a cooperative which is 
on or federation of other cooperatives. The 
yonsibility of a federated cooperative is to 
d enerey available on a wholesale basis 
eratives which own and control it. 
; Aerated cooperative formed? 

A fe ete cooperative is formed by two or more 
cooperative: which have determined that they may be 
able to improve their power supply situation by forming 
a separate organization—the federated cooperative— 
which would assume the responsibility of meeting the 
power requirements of the distribution cooperatives. The 
economics of the utility industry are such that, in many 
eases, the distribution cooperatives can pool their loads 
by a jointly-owned transmission system, and purchase 
or generate their power, and deliver it to their own in- 
Qividual load centers at a lower cost than if each at- 
ternpted to purchase or generate its own power W ithout 
such joint arrangements. In short, the federated co- 

wnerative ig an arrangement whereby individual distribu- 
tion cooneratives may achieve the economics of pooled 
purchase or generat ion of power while retaining their 
own organizational autonomy and distribution responsi- 
bilities. 
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Federated cooperatives are incorporated under state 
statutes, as are the distribution cooperatives, and each 
federated cooperative includes as its member systems the 
distribution cooperatives which expect to buy power from 
the federated cooperative. After a newly-formed fed- 
erated cooperative has legally organized, it will select a 
consulting engineer who will study the power supply prob- 
lems of the member systems, and make recommendations 
for consideration by the federated cooperative and its 
member systems as to how their power supply problems 
can best be met. 

Q. Is a federated cooperative composed only of dis- 
tribution cooperatives? 

A. In general, yes, although of course there are ex- 
ceptions. There is one federated cooperative which serves 
individual consumers at retail, in addition to providing 
wholesale service to cooperatives. There are also one 
or two cases in which a federated cooperative may sell 
power to and have as a member another federated co- 
operative, as well as having distribution cooperatives as 
members. 

Q. Do federated cooperatives serve anyone other than 
other REA borrowers? 

A. In accordance with industry practice, federated 
cooperatives generally will have physical connections and 
contracts with other electrical suppliers in the area. In 
some cases the federated cooperative may be a part of 
an area power pool under arrangements which provide 
for a sharing of available capacity or facilities with 
other electrical suppliers as a means of obtaining an 
efficient and economical souree of power. These arrange- 
ments may also involve in some instances sales of rela- 
tively small amounts of temporary excess capacity to 
other electrical suppliers. However, any such arrange- 
ments are carefully reviewed to provide assurance that 
REA loan funds will not be used for the construction 
of facilities other than facilities which are needed to 
provide adequate service at the lowest cost to proper 
beneficiaries of the Rural Electrification Act. 


Q. Y ederated cooperative pre- 
pare and it the sam terial in making a loan 
application as is p and (-aabenteted by a distribu- 
tion cooperative? 

a ths Articles of Incorporation and bylaws, and any 

ie legal documents would be prepared and sub- 

way, with such changes 

erated cooperative as dis- 

e organizational arrangements of a 

tive. Engineering data would be pre- 

engineer and submitted by the 

cooperative. Again, the data would be com- 

it would relate to generation and/or 

and would provide for service to 

of the distribution cooperatives 

to individual persons, Other 

g secinients would be submitted, 

contracts between the federated co- 

ystems, and other contracts or 

exes of energy, if any, or pur- 

dencery. Where generating facilities 

woke be a site report or other data, 
x to the availability of water, fuel 
information needed for 2 review and 
The loan applicant would also 


shed it by the consulting engi- 


ya) 
wd th 


| this m ‘al be reviewed in the same way 
for tederated cooperatives as it is reviewed for distribu- 
tion cooperatives? 

A. In general, ves. There would be some differences. 

Q. Please discuss the more important of such differ- 
ences. 

A. It is REA policy to finance the construction of 
generation and transmission facilities only where no 
adequate and dependable source of power is available to 
meet the consumers’ needs, or where the rates offered 
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by existing power sources would result in a higher cost 
of power for the consumers than the cost from facilities 
financed by REA, or where generation and transmission 
facilities are necessary to protect the security and ef- 
fectiveness of REA-financed systems (see Exhibit No. I 
- Sec - Wilson-3, REA Bulletin 20-6, “Loans for Genera- 
tion and Transmission.)” 

Therefore, in the case of federated cooperatives it is 
always necessary to make a study which provides a basis 
for determining whether the loan application meets the 
criteria for generation and transmission loans. 

To facilitate this determination, detailed studies are 
prepared showing the estimated costs of power for the 
power to be furnished by the federated cooperative to the 
member-systems, generally for the 10-year period be- 
ginning with the first year of operation of the facilities 
provided for by the pending loan application. Where 
appropriate, estimates would be prepared of the cost of 
power under alternative plans, to facilitate cost compari- 
sons. 

The effect on the feasibility of the loans to the distri- 
bution cooperatives would be individually reviewed from 
the standpoint of determining what the effect on the 
member-svstems would be if the federated cooperative’s 
loan application is approved. 

If the Igan proposed should involve arrangements for 
disposition of temporary excess capacity, they would be 
carefully reviewed to determine whether they comply 
with the RE Act and provide a sound basis for realizing 
the economics anticipated by the applicant. 

Q. The opening statement of Staff counsel asserts at 
page 3 that “Public utility status triggers automatically 
the application of the accounting, rate, service and other 
regulatory controls...” Assuming one of the “other 
regulatory controls” intended by Staff counsel is FPC's 
jurisdiction under Section 204 of the Federal Power Act 
over issuance of securities, would you describe the effect 
the exercise of such jurisdiction by FPC would have 
upon REA and REA-financed cooperatives? 


Liz 


A. An REA loan could be made only if FPC decided 
that in met the criteria used by FPC in administering 
example, if the Administrator thought 

loan sates $10,000,000 was needed and was feasible for 

genernuting plant of a certain type and size, FPC, if it 
y issuance jurisdiction under § 204, could 
he loan should not be made because it believed 
the amount of loan was greater than was needed for 
the purpose, or the loan was financially unsound and 
would not be repaid. Even if FPC a: sroved the loan, 
i disagree with and veto the terms and conditions 
Seles The whole method of conducting 
am Ww ee be a ed. Through the quarter 
the Administrator has not 
_agency the power given in 
fication Act to make loans 
and conditions relating to 
s loaned and the security 
Hee ng another federal agency 
into the decision me whether a loan should be made and 
upon what terms could only be a cumbersome and time 
consuming duplication which serves no purpose, or a stul- 
tifving co : either of which, in my opinion, would 
have made impossible the successful implementation of 
lectrification Act. 

n your answer to the preceding question have you 
exercising jurisdiction over security 
ursuant to Section 204, would not go into 

the question of the necessity es the financing? 

A. Yes, I have assumed the FPC does not at present 
certificate of convenience ei necessity jurisdiction 
further, that it would Hmit its consideration to 

i oes without inquiring into the necessity 

n = themselves. The tvpe of conflict between 
REA and FRC which I described with respect to the 
amount, feasibility and terms and conditions of the loan 
would be present even ‘ FPC limited its consideration 

» the financing aspects while the question of the neces- 
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sity for the facilities is left to the sole discretion of the 
Administrator, Another example of such conflict might 
arise from the practice of REA, in furtherance of the 
program objective of promoting area coverage service, of 
exumining the feasibility of loans for pa rticular facilities 
not merely on the economic facts of the particular facili- 
ties standing alone, but on the basis of the cooperative’s 
over-all system feasibility. Thus, even if an extension of 
facilities into areas of very low consumer density might 
not appear feasible standing alone, REA would make the 
loan if the rest of the cooperative’s system could provide 
feasibility over all. FPC, on the other hand, might well 
look at feasibility of the security issuance on the basis 
of the financial characteristics of the particular facilities 
to be financed. 

Q. Are there any other such possible conflicts? 

A. Besides the obvious room for disagreement as to 
the estimates of cost and the feasibility of the loan, there 
could be disagreement as to the proper capital structure 
of the applicant. FPC is used to dealing with commercial 
power companies with certain debt equity ratios which are 
considered by regulatory authorities generally to be de- 
sirable for this type of company. One hundred percent 
debt financing such as the Rural Electrification Act au- 
thorizes and which has been the the means of carrying 
out so successfully the REA program through loans to co- 
operatives might be considered unsound by FPC, It would 
have authority under § 204, if cooperatives were subject 
to its jurisdiction, to prevent a loan from being made 
unless 2 debt equity ratio which it thought sound were 
shown by the cooperative. 

Q. If FPC or the courts interpreted FPC jurisdiction 
under See. 204 to extend to the usual convenience and 
necessity considerations, what would be the effect of 
assertion by FPC of security issuance jurisdiction over 
cooperatives? 

A. An even greater opportunity for disagreement be- 
tween REA and FPC over whether 2 particular loan 
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should be made would result as would also even greater 
odstruction to the carrying out of the rural electrification 
Among the additional issues on which the 

might disagree would be whe ther the proposed 

ny in view of pone contentions, of 


that they w ould result in greater power cost than 
alternative methods of supply: 

Q. : oe ae and REA did not disagree on any 

of these i sues _ what would be the effect on REA’s lend- 


io 


ing funct 

‘4. Even if FPC and REA were not in disagreement 

on the issues which arise on such security issuance pro- 

lings, the mere conduct of the proceedings with the 
opportunities which they w ould afford opponents of the 
REA program and of the cooperatives to harass and delay 
would be extremely injurious. Cooperatives at present 
are somet imes sudjected to great expense in defending 
their interests in courts and other forums, both before 
and after a loan is made. FPC jurisdiction over security 
issuance by REA-financed cooperatives would add unnec- 
essary expense and delay to the already overburdened 
cooperatives. 

Q. What is the security for REA loans? 

A. In general, it is the mortgage which REA holds 
on the property of the cooperative, and which gives REA 
certain rights, including the right to take possession of, 
operate and sell the propery in certain events of default 
as defined in agreements between the cooperative and 
REA, and pursuant to procedures set forth in the agree- 


ments. 
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From 2 somewhat broader viewpoint, and from the 
operating standpoint, the security of our loans funda- 
mentally rests on the ability of the borrower to sell 
enough energy at a rate \ ch permits the cooperative 
to recoup all necessary expenditures, including interest 
and principal payments due on the loans. The significance 
of this broader pay-out question is underlined by the 
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fact that the Act requires the Administrator to certify 
not only that the security for the loan is “reasonably 
adequate,” but also that “such loan will be repaid with- 
in the time agreed.” The practical significance of the 
certification concerning repayment of the loan is to place 
on the Administrator responsibility for supporting the 
repayment finding through analyses which bring together 
the results of studies concerning costs and expenses, the 
quantity of sales of power and energy and other services, 
and the revenues from such sales; and which support the 
finding that revenues will be adequate to cover necessary 
expenditures including interest and principal payments. 

While the Administrator can, should and does take into 
account the provisions of security instruments in making 
his finding that a “loan will be repaid within the time 
agreed,” essentially the repayment finding rests and must 
rest on the determination that estimated receipts will 
be adequate to meet necessary expenditures including in- 
terest and principal payments due on loans from REA. 

Q. What is the importance, from the standpoint of 
REA loan security, of revenue from energy sold by the 
cooperatives for resale? 

A. As of December 31, 1962, REA had made approxi- 
mately 250 loans to federated cooperatives. In each and 
every case, the security of our loans to these cooperatives 
was strictly dependent on the level of the rates for. 
and charges in connection with. sales for resale charged 
by these cooperatives. If the rates are too low. revenues 
will not be adequate to meet the necessary expenditures, 
including interest and principal payments due REA. If 
the rates are too high, such rates may have an adverse 
effect on the security of REA loans by reducing the sales 
and the net revenues that might have been obtained 
from lower rates. Further, the imposition of higher rates 
on the more than 275 distribution cooperatives which are 
members of federated cooperatives would have an ad- 
verse effect on the more than one billion dollars of REA 
loans to such distribution cooperatives, through reducing 
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amount of money available to such distribution co- 
operatives for interest and principal payments due REA. 
Fur: ny increase in rates Which the distribu- 
tion cooperative had charge its members might result 
lower Use of energy by the consumer-members of the 
ioution system, further having an adverse 

: ans to such cooperatives. 

ion, some distribution cooperatives had some 

portion of their revenues from sales for resale. I have 
not attempted to make a definitive study of the effect on 
REA loans to such borrowers, of 


the over-all seeuricy of 


our opinion, what would be the effect on REA 
ding procedures of FPC-asserted controls 
es for sales for resale? 


very important ways. They could in some circumstances 


achievement of the purposes of the 


REA relies upon 
the loan proposal. The feasibility 
f assumptions and estimates, 
ch is the receipt of revenues 

vetween the federated cooperative and 

member cooperatives. The studies are prepared with 
great care and the excellent loan repayment record of 
REA borrowers, which is referred to elsewhere in this 
testimony, is due in large part to the reliability and 
accuracy of these studies, The terms of those contracts 
and rates contained in them are subject to REA approval, 
and REA does not advance loan funds until satisfactory 
contracts have been submitted to and approved by REA. 


a 
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If FPC could set aside those contracts and rates, the 
very basis of loan feasibility would be endangered. 

Q. Wouldn't it be possible for the Administrator to 
wait before making the loan until FPC had approved the 
contracts and the rates? 

A. Until recently, it is my understanding, FPC rate 
filings couldn’t be made until the facilities involved had 
been constructed and the costs were known, Thus, REA 
would have been in the position of having advanced loan 
funds not knowing whether or not the revenues on which 
it based its conclusions of loan feasibility would be 
acceptable to FPC. Even under the present regulations 
which provide for advance rate filings on application to 
and approval by FPC, loan funds could be advanced by 
REA on the basis of certain assumptions with respect 
to revenues from member contracts, which assumptions 
would be upset by FPC’s setting aside the rates. The 
mere filing of the rates with FPC would not give as- 
surance that they would not be set aside by FPC, since 
the filing of initial rates does not initiate a proceeding 
which would result in FPC approval. 

Q. Suppose FPC had it in its power and would adopt 
regulations which could result in FPC approval of rates 
in advance of construction of the facilities. Would it 
not then be possible for the Administrator to wait before 
making the loan until FPC hat approved the rates? 

A. Yes, it would be possible, but the effect on REA 
program functioning could be seriously adverse. 

Q. Will you explain. 

A. In addition to the long period of study required by 
cooperatives to prepare their loan applications and for 
REA to examine the applications. including the contracts 
on which they are based, Congress had directed the Ad- 
ministrator to make certain surveys and give certain in- 
formation to its committces and to the General Account- 
ing Office in connection with major generation and trans- 
mission loans, and has prescribed waiting periods before 
such loans may be made, To superimpose upon these 
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requirements the delay necessarily inherent in the prepa- 
ration for, and the conduet of, a rate case before FPC 
could defeat the purpose of the loan. The cost and delay 
that might be involved in litigation could be used to dis- 
courage the initiation of any generation and transmission 
project, or to cause one or more key member coopera- 
tives, or even 2 non-cooperative member purchasing in- 
terim surplus, to lost interest in the project. Thus, a 
meritorious sek application which through all of the 
proced lures estad peg ey eee and the interested con- 


purchase from an existing Suet aon = frustrated 
and the power cost savings lost to the member coopera- 
tives because of the additional hurdle which the assertion 
Be FPC juris ee over federated cooveratives rates 
could present. 
Q. Couldn’ Administrator advance loan funds 
without awaiting FPC approval of the federated co- 


operatives’ sz or resale rates? 

A. If he did that, and midway in construction FPC 
established a rate which. according to the REA studies, 
would be insufficient for loan revavment, the Administra- 
tor would face the dilemma of whether to stop further 
advances and take his loss on the advances theretofore 
made. or to continue advances for a project which the 
studies show would not pay out, honing that in the future 
FPC might change its mind about the proper rate or that 
conditions may in some way change so as to make the 
loan feasible, These are not very palatable alternatives. 

Q. In your opinion, would the REA program have 
been able to attain its present position and achieve the 
accomplishments which you have heretofore described if 
FPC had exercised rate jurisdiction over these coopera- 
tives? 

A. No. The growth of rural electrification, in terms 

both area coverage service in the very low consumer 

ty areas where REA-financed cooperatives operate 
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and the great growth in use of electricity by rural con- 
sumers is in large part dependent upon obtaining whole- 
sale power supplies at as low cost as possible. Congress 
has recognized the importance of generation and trans- 
mission loan-making power of REA as a major factor 
in this matter of keeping wholesale power supply cost as 
low as possible despite efforts through the years of op- 
ponents of the program to hinder its exercise. In my 
opinion, delays which would have been necessary if these 
rates were subject to FPC approval could well have pre- 
vented construction of projects which are now operating 
successfully, or could have saddled them with such addi- 
tional cost as to dissipate the power cost savings which 
were the reason for their creation. 

Q. Are there any other ways in which FPC jurisdic- 
tion over these rates could, in your opinion, adversely 
affect cooperatives’ wholesale power costs? 

A. Yes. Many distribution cooperatives which are not 
members of a federated cooperative benefit from the ex- 
istence of an effective REA generation and transmission 
loan power. There is a kind of yardstick effect in the 
knowledge that cooperatives whose suppliers offer rates 
which are higher than the cooperative’s cost of self-gen- 
eration or who offer unreasonable, restrictive contracts 
can turn to REA for financing of its own sources of 
supply. This effect is greatly diminished if not removed 
entirely if the cooperatives can be delayed, discouraged 
and possible checkmated in FPC rate hearings and at- 
tendant litigation. 

Q. Isn’t it likely that FPC will use the same standards 
in exercising its asserted control over rates as REA 
would use in connection with its approval of the federated 
cooperatives’ rates so that there would. in fact. be no 
such conflict as you have been describing? 

A. I do not think the FPC rate standards, which are 
designed to regulate profit-making utility companies in 
the public interest, would fit the situation of cooperatives 
owned and controlled by their members. The testimony 
of Staff witnesses already introduced in this proceeding 
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illustrates a lack of understanding of the cooperatives’ 
situation and of the realities of rural electrification. In 
any event, if the FPC standards and the REA criteria for 
rate approval were the same, there would seem to be 
meaningless duplication by one Federal agency, FPC, of 
a function necessarily performed by REA in making 
loans to further rural electrification in accordance with 
its statutory purpose. 

Q. Assuming the reference to other regulatory con- 
trols which I quoted from page 3 of Staff Counsel’s open- 
ing s statement means FPC jurisdiction under Section 203 
over dispositions of property and consolidations of facili- 
ties, on you describe the effect the exercise of such 
jurisdiction by FPC eos have upon REA and REA- 
financed cooperatives? 

It is frequently desirable for the cooperatives to 
rties to other cooperatives to promote the 
arrangements of their systems. All of 

i \sfers are subject to REA approval under the 
terms of the loan instruments. In deciding whether or 
not to give such approval, REA gives careful attention 
to the effect upon the cooperatives concerned. Very often 
these transfers involve debt assumptions by the federated 
cooperative and transfer of transmission lines from the 
distribution cooperatives to the federated cooperatives to 
achieve a more efficient system of operation. It is prob- 
able that if these transfers had to be approved by FPC, 
its criteria would be different from those used by REA, 
and again there would be conflict with attendant delay or 
prevention of a desirable transfer. At best, the exercise 
of this jurisdiction by FPC over cooperatives would re- 
sult in unnecessary duplication of effort by two Federal 
agencies. 

Q. What is the effect on security of loans of FPC- 
asserted controls over requirements concerning the filing 
of original cost statements, where no rate for resale is 
involved? 

A. REA has not heretofore token into account in mak- 
ing its estimates of borrower expenses, the cost that 
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would be imposed on our borrowers to meet FPC require- 
ments concerning the filing of original cost statements. 
The imposition of such costs would reduce the amount of 
money that would otherwise be available to meet interest 
and principal payments due REA. Further, in view of 
the fact that REA borrowers are required by REA to use 
a uniform system of accounts prescribed for electric 
borrowers by REA, and their accounts are audited an- 
nually by an independent CPA, the plant costs of REA 
borrowers are kept on an original cost basis and are ap- 
propriate for the purposes for which they are needed. 

In short, a requirement concerning the filing of origi- 
nal cost statements would in my opinion have an un- 
favorable effect on loan security. and be unnecessary 
irrespective of any aspects involving rates for resale. 

Q. You have used the phrase REA or rural electrifi- 
cation “program objectives.” What do you mean by this 
phrase? 

A. Essentially, making high-quality central station 
service available to unserved persons in the rural areas 
at the lowest practicable cost. 

Q. Would establishment of FPC control over coopera- 
tives’ rates for resale contribute to achieving this ob- 
jective? 

A. No. 

Q. Why not? 

A. The job given REA was to do what it could to 
make service available to previously unserved persons in 
rural areas. In general, these rural people were not get- 
ting service because existing suppliers of electricity were 
either unable or unwilling to extend service. REA of- 
fered to the existing suppliers the opportunity of borrow- 
ing money at the low interest rates established by the 
Congress. With some few exceptions, the existing sup- 
pliers considered themselves unable or unwilling to use 
this eredit to build the lines needed to make electric 
service available throughout their service areas or in 
new and unserved areas. Accordingly, to achieve the 
program objectives it was necessary for REA to work 


with cooperatives Who Were willing to take on the tasks 
involved in electrifying entire rural areas. To get costs 
down, REA worked with manufacturers, engineers, and 
construction organizations in the development of mate- 
rials, equipment, and designs suitable for rural line con- 
struction. There were many innovations. In the area 
of retail rates, REA assisted its new borrowers through 
the furnishing of rate schedules designed for rural use 
and the promotion of the sale of electricity. 

One of the major operating costs of a distribution sys- 
tem is its power costs. A major force in the ability of 
REA-fnanced distribution cooperatives to obtain power 
at more reasonable costs has been their ability to group 
together in federated cooperatives and, in cooperation 

‘ith REA and through REA financing, form a federated 
cooperative through which they could obtain their power 
for resale to their members, and obtain it at costs lower 
than what it could be purchased for from other suppliers. 

In a great many cases, the mere demonstration by a 
group of distribution cooperatives that they were under- 
taking the studies preliminary to securing REA financing 
of their own generation and transmission system has been 
sufficient to reduce the costs of purchased power. 

I think that it is most significant to remember that it 
is the rural people themselves, working directly with 
REA. who have brought about the electrification of rural 
areas through organizations which they themselves own 
and operate. What these rural people need is help, not 
the imposition of additional controls over what they now 
can do. 

Q. More specifically, is FPC control over rates for 
resale necessary or desirable from the standpoint of 
REA? 

A. No. REA is fully able to advise the cooperatives 
concerning, and secure the adoption of, rates for resale 
which it considers appropriate for all concerned. FPC 
cortrol would not add to our ability to work with the co- 
operatives. Further, any difference of opinion between 


123 


FPC and REA as to what rate should be established 
would obviously, from our standpoint, be a hindrance. 

Q. Is FPC control of rates necessary or desirable from 
the standpoint of the cooperatives? 

A. No. The distribution systems designate their rep- 
resentatives on the board of directors of a federated co- 
operative. The rates charged the distribution systems by 
the federated cooperative are determined by the board of 
directors of the federated, subject to REA approval. Ob- 
viously, the imposition of FPC control over the federated’s 
rates cannot be other than a deterrent on the abilities of 
the distribution systems to make what they consider 
appropriate decisions. 

Q. In your opinion, does the filing of original cost 
statements benefit the cooperatives which file them, or 
other cooperatives, or REA? 

A. No. The preparation of original cost statements 
would seem to have no benefit except insofar as they were 
used or useful in the execution of FPC controls over rates 
for resale. Such statements would not improve on the 
cost records themselves or on the cooperatives’ accounting 
procedures or records. Since the establishment of FPC 
controls over rates for resale is not of benefit either to the 
cooperatives which buy or sell the power, or to REA, I 
see no prospect of benefit from the filing of original cost 
statements. 

Q. What do you envision as the effect or effects of the 
FPC-asserted controls over rates for resale on the activi- 
ties of the cooperatives? 

A. Unfortunately, experience has demonstrated that 
there are even yet a number of electric suppliers who are 
opposed to the very existence of REA-financed electric 
cooperatives. Many such suppliers intervene in and uti- 
lize every opportunity to harrass, delay, prevent or im- 
pede the cooperatives’ efforts to provide themselves with 
their own electric service, through appearances before 
commissions asserting controls over electric cooperatives. 
The establishment of additional controls as a practical 


124 


creates additional opportunities for har- 
suppliers who seek to destroy the electric 
cooperatives. 
* * * * 
general, a cooperative is a combination of per- 
production, purchase or distribution of goods 
joint benefit of such persons. More 
x sv. a rural electric cooperative is a group of 
persons organized for the purpose of furnishing them- 
selves with electric service on a nonprofit basis. These 
persons are members of the cooperative. As members, 
they contre! the cooperative: as patrons, they furnish the 
rket for the cooperative’s service: and when gheir pay- 
for electric service exceed the cost of “furnishing 
the service, they share in such margins on the basis of 
their patronage. 
= are some of the principal factors which dis- 
al electric cooperatives from commercial util- 
=he coonerative’s member consumers from the 
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A. To me, mos: of the differences stem from the sim- 
i in a utility the stockholders are one group 
“ho hope to share in the profits which the 

ces from its sales of electricity to another 

sons who are the customers of the company; 

in the cooperative the same group of persons 
tronize, and share in the economic benefits re- 


stockholders 


group and the customer group which generally seems sus- 
ceptible of resolution only through some external pres- 
: in the case of the cooperative, the member- 


a single group of persons are able to cast 

4s on such issues as the level of rates and the 

quality of service, and control the operations of their co- 
operative. In addition, of course, it is quite important to 
note that while the cooperatives do not hold themselves 
forth as serving the public, they follow a policy of open 
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membership in making the benefits of electric service 
available in the rural areas on the widest practicable 
basis. 

Q. What are the requirements for membership? 

A. In general, an application for membership must be 
executed by the person desiring electric service in which 
he agrees to (1) pay the membership fee (usually $5.00). 
(2) pay for the minimum amount of electricity which is 
fixed by the cooperative, and (3) comply with the articles, 
bylaws, and rules and regulations established by the board 
of directors. 

Q. May any one member have more than one vote? 

A. The bylaws of the distribution cooperatives provide 
that each member may have only one vote. In some cases, 
the bylaws of the federated cooperatives provide that each 
member may have only one vote, and in other cases they 
may make other provisions such as, for example, making 
the number of votes proportional to the number of mem- 
bers being served by the member-system. 

Q. How do the members exercise control over a dis- 
tribution cooperative’s operations? 

A. In a very considerable number of ways. As pa- 
trons, they know what kind of service the cooperative is 
giving. Practically all of the cooperatives furnish their 
members each month a newsletter or similar source of 
information about what is happening to, on or concern- 
ing their system. At the annual meetings they vote on 
issues, and they select from among their own number the 
persons who will serve on the board of directors. In be- 
tween their monthly board meetings. the directors may 
seek and will be furnished other members’ comments 
about various aspects of the cooperative’s operations. 
Members serve on committees to which they may be ap- 
pointed to advise the board or manager on specific prob- 
lems or activities. 

Q. Are the foregoing comments applicable to the fed- 
erated cooperatives? 


A. Yes. From the standpoint of attendance at annual 
meetings, I made a survey of members’ attendance as 
reported in the minutes of the 1963 annual meetings for 
the 33 federat ed cooperatives Whose minutes were avail- 

33 federated cooperatives had a total mem- 
f 329, wit ih 316 members in attendance. Twenty- 
to 33 had 100°: attendance. In addition, since 
each Mm ry cooperative is represented on the board of 
Ginestors of the federated, they participate in the regular 
and other special board meetings as well as at 

al meetings of the members. 


* * * * 


A. ... the bylaw agreement between the cooperative 
and its consumers is that the amounts paid by the con- 
in excess of the cost of service are furnished as 
Scie and the cooperative is legally obligated to treat 
-s as capital furnished by the consumer at 
the momen: of receipt. Such capital cannot be profit to 
ve, for the cooperative is obligated to allocate 
such amounts to che patrons and give each patron credit 
for the amount the patron has paid in excess of the cost 
of service: and it is simply not logical from the stand- 
point of the consumer to cons sider a portion of the amount 
he himself paid the cooperative as being an amount which, 
when it is allocated to him, he can then call a “profit” 
to himself. It reduces the cost of service, but it is not a 
“orofit.” 
Q. Does the cooperative pay any dividends or interest 
on its capital? 
A. No. The standard form of bylaws contains the 
provision that “no interest or dividends shall be paid or 
y the cooperative on any capital furnished by 


Q. a capital credit retirement comparable to a divi- 
dend naurent by a commercial utility company? 

A. No. In general, a dividend is paid to a person on 
the basis that he is an owner of record of the company’s 
stock; the total payment is proportionate to the number 
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of shares of stock which he owns; and it is paid out of 
the profits which the company obtained from its service 
to its customers. A capital credit retirement is a simple 
return to the patron of all or some portion of the capital 
previously furnished by him to the cooperative. 

Q. Is there any correlation between the amount of 
accumulated capital credits a member may have, and the 
extent of his control over the operations of the coopera- 
tive? 

A. No, there is no bylaw provision I know of for any 
rural electric cooperative which provides that the number 
of votes 2 member may have is in any way affected by 
or dependent on the amount of capital credits he may 
have. 

Q. What is the situation which results when a co- 
operative’s rates are, for some considerable period of 
time, higher than necessary to meet the current year’s 
operations? 

A. That depends on a number of factors. Each dis- 
tribution and federated cooperative begins operations with 
only the small amount of net worth represented by the 
membership fees, which are quite nominal; a bare miri- 
mum of working capital; and no reserve funds. The co- 
operative builds up its net worth through furnishing 
service at a cost which is lower than the amounts which 
the patrons pay in connection with receiving that service. 
Under the standard form of bylaw, the amount furnished 
as capital is credited to the patron’s account, and, as 
previously pointed out, the money represented by such 
capital credits can be used for any appropriate corporate 
purpose. When and as it is able to do so, the cooperative 
accumulates appropriate amounts of working capital and 
reserve funds. Each cooperative is encouraged by REA 
Bulletin 1-7 (Exhibit No. I-Sec-Wilson-3) to make ad- 
vance payments on its REA loans in an amount equal 
to two times the maximum annual debt service require- 
ments. After the cooperative has accumulated reasonable 
amounts of working capital and reserve funds, and has 


a cushion of advance payments equal to two times maxi- 
mum annual debt service requirements, REA  recom- 
mends, for the benetit of the cooperative’s consumers, 
that the cooperative consider making rate reductions or 
retiring patronage capital. The greater the amount of 
capital furnished in the current year, the greater is the 
cooperative'’s ability to retire capital furnished in prior 
years. A reduction in the rates, on the other hand, re- 
duces the current ability of the cooperative to retire 

capital furnished in prior years, but, of course, it benefits 
the present patrons of the cooperative. 

Q. What is the situation which results when a co- 
operative’s rates do not cover current costs? 

A. In that year, no capital was furnished the coopera- 
tive. We expect newly formed cooperatives generally to 
operate with deficits during their early years of opera- 
tion. If such deficits continue, eventually the members 
must decide, through the elected board of directors, either 
to accept curtailed service or to increase rates. If the 
members are not satisfied with the decisions made by 
their directors, they can elect other directors and demand 
specific changes. 

Q. Earlier in your testimony you referred to “area 
coverage.” What do you mean by the term, and how is 
it related to the financial operations of a cooperative? 

A. It is a basic REA policy that each borrower make 
its service available to the largest practicable number of 
unserved persons in its service area, at the rates and 
minimum charges established in standard rate schedules 
and without payment by such persons of any contribution 
in aid of construction. This policy is generally referred 
to as the area coverage policy. Loan instruments contain 
appropriate provisions to implement this policy. Area 
coverage is basic in the rural electrification program, and 
is reflected in REA procedures related to feasibility 
studies, the terms and conditions of security instruments 
and REA’s program of close coordination with the co- 
operatives. 
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There is no doubt, of course, that the extension of serv- 
ice by a cooperative to a relatively sparsely populated 
area, or the construction of comparatively long extensions 
to serve individual users, results in higher costs per 
member served. However, the cooperative does not have 
as its objective the earning of some “rate of return” or 
the making of profits. It is concerned with making elec- 
tric service available on an area coverage basis, maintain- 
ing a high quality and high standards of electric service, 
and reducing the cost of that service to its member-pa- 
trons. The cooperatives have, in my opinion, done an 
outstanding job of making electric service and services 
available on an area coverage basis and yet maintained 
a sound financial basis while repaying their loans on or 
ahead of schedule. 


* * * * 


Q. What do you consider are some of the basic handi- 
caps to furnishing low-cost service in rural areas today? 
A. First on the list would be low density and high 


investment. REA borrowers have only 3.4 consumers per 
mile of line while the Class A and B electric companies 
have approximately 10 times as many consumers per mile 
of line. Although special design and construction tech- 
niques appropriate for rural areas have been developed 
by REA to reduce construction costs, it is obvious that. 
with fewer consumers per mile, the average distribution 
plant investment per consumer of distribution coopera- 
tives must be considerably higher than that of the Class 
A and B companies. It takes considerably more invest- 
ment in plant to distribute each KWH in a rural area 
than in an urban area. As a result, distribution expenses 
for the distribution cooperatives were 2.72 mills per KWH 
while they were only 1.18 mills per KWH for the A and 
B companies. Likewise, Depreciation and Amortization 
Expenses were 3.76 mills per KWH for the cooperatives 
and only 1.84 mills for the companies. 

Second on the list would be the effects of cream skim- 
ming. The cooperatives had to pick up the job of serving 
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siral areas after the commercial utilities had already 
built into the richer, more populated areas, leaving gaps 
to be filled in by the REA-tinanced systems as they came 
along. This is borne out by statistics on rural service 
provided oy the A and B companies in 1960, the last 
year such information was available. In that year, 2,109,- 
479 or 4.5 percent of the total number of customers were 
supplied under distinct rural or farm rates. They were 
sold an average of 7.209 kilowatt-hours per customer per 
year at an average rate of 2.22¢ per KWH. During the 
same year, ultimate consumers on the lines of the distri- 
bution cooperatives paid an average of 2.33¢ per KWH 
for an average load of 5,398 kilowatt-hours per year. 
These averages reflect both the smaller average loads and 
the higher average costs of the cooperatives. 

third important factor is lack of diversity. The dis- 
tribution cooperatives have few big loads and obtain 75 
percent of their revenues from residential service while 
the Class A and B electric companies received only 37 
percent of their revenues from this source in 1961. The 
cooperatives obtain less than 20 percent of their revenues 
from commercial and industrial service (and more than 
half of these revenues are from consumers requiring 
transformer capacity of 50 KVA or less ) while the Class 
A and B electric utilities received over 51 percent of their 
revenues from commercial and industrial loads in 1961. 
This lack of diversity is reflected in the operations of 
REA-financed generating plants which have lower load 
factors than those of commercial utilities. A fourth im- 
portant factor is the high operating cost per KWH. The 
average operating expenses of distribution cooperatives 
add up to a total of 18.86 mills for every KWH distrib- 
uted while the operating expenses of Class A and B com- 
panies average only 13.18 mills per KWH. The operating 
costs of the distribution cooperatives are thus 43 percent 
greater per KWH after giving full consideration to the 
effect of present wholesale power costs and current state 
and Federal taxes. Operating costs exclusive of all taxes 
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are 18.16 mills per KWH for the distribution cooperatives 
or almost twice the 9.32 mills average for the Class A 
and B companies! 

Q. Could the high operating expenses of the coopera- 
tives be construed as a mark of insufficient operations? 

A. No. The basic cause of high operating expenses 
in rural areas is the high amount of plant needed to 
deliver relatively small amounts of power great distances. 
These expenses are kept from being even higher by dili- 
gence in keeping more easily controllable costs down. 


. * * * 


SU. 5. GOVERNMENT PRINTING OFFICE: 1967 


REPLY BRIEF FOR PETITIONERS 
a rer ET SE SE RE A SSS ET, 
| 
f 
| 


IN THE 


United States Court of Appeals 


For toe Disrricr or Cobumyia Circuit 


No. 20960 


| 
Sarr Rrver Progecr AGRIcULTURAL IMPROVEMENT 
aNp Power Disrnicr, Er au, Petitioners 


| 
v. 


FeperaL Power Commission, Respondent 


DarryLaxp Power CooreraTIvE, ET  AL., Intervenors 


On Petition for Review of an Order of the 
Federal Power Commission 


af anegts—— | 
Wantace L, Duncan 
Srernen A. WEstT 
Jennings, Strouss, Salmon 
& Trask 
: 22, 4700 Pennsylvania Avenue, N.W. 
erie Vashington,) D.C. 


Of Counsel: 
J. A. Ricans, Jr. | 
Jennings, Strouss, Salmon | 

& Trask | 
111 West Monroe Street | 
Phoenix, Arizona 

| 


————— —————— 


Paxas or Brnon S, ADAMS PRINTING, INC., aS D.C. 
SI, 


INDEX 


Page 


Preliminary Statement and Clarification of Factual 
Allegations 


Argument 
A. The majority of the Commission erred in its find- 


ing and conclusion that REA-financed coopera- 
tives are ‘‘instrumentalities of the United States’’ 


and therefore exempt from regulation under See- 
tion 210(f) of the Federal Power Act .....----- 


. The activities of Colorado-Ute Electric Associa- 
tion in providing wholesale electric power and 
energy are not exempt from regulation under 
Part II of the Federal Power Act merely because 
of the cooperative nature of Colorado-Ute 


_ Commission jurisdiction over RE A-financed co- 
operatives under Part II of the Federal Power 
Act poses no irreconcilable conflicts with admin- 
istrative supervision and control by the Rural 
Electrification Administration 


. The reasons for Commission regulation of public 
utilities (protection of the public interest) apply 
with equal force to interstate generation and 
transmission cooperatives 


ConcLusIoNn 


CITATIONS 


Court CasEs: 
Byrne v. Federal Land Bank, 237 N.W. 797 (1931) .- 
*City of Anchorage v. Chugach Electric Association, 
952 F. 2d 412 (9th Cir. 1958) 
*Dairyland Power Cooperative v. Brennan, 248 Minn. 
556, 82 N.W. 2d 56 (1957) 


* Cases marked with asterisk chiefly relied upon. 


Index Continued 


Page 


*Davenport v. White Mountain Power Co., 92 N.H. 20, 

24 A. 2d 274 (1942) 11,19 
Federal Land Bank v. Bismark Lumber Co., 314 U.S. 

95 (1941) 7,12 
Federal Land Bank v. Gaines, 290 U.S. 247 (1933)... 7 
Garkane Power Co. v. Public Service Commission, 100 

P. 2d 571 (Utah 1940) 14 

*Greene County Nat. F.L. Ass’n vy. Federal Land Bank, 

152 F. 2d 215 (6th Cir. 1945) 8,9 
Inland Empire Rural Electrification, Inc v. Depart- 

ment of Public Service of Washington, et al., 92 

P. 2d 258 (Wash. 1939) 14 
Knox National Farm Loan Association v. Phillips, 

300 T.S. 194 (1937) 7 
*Western Colorado Power Co., et al. v. Public Utili- 

ties Commission of Colorado, et al., — Colo. —, 

411 P. 2d 785, cert. den., 385 U.S. 22 (1966) ....1, 14, 

15, 16 


FeperaL Power Commission DECISIONS: 
*Buckere Power Inc. and Ohio Power Co., Docket No. 


E-7355, issued August 4, 1967 (rehearing denied 


Dairvland Power Cooperative, et al., Docket No. E- 
7113, 37 F.P.C. 67, Opinion No. 511, January 5, 
6, 16, 17, 22 


Federal Farm Loan Act, as amended, 39 Stat. 360, 12 
U.S.C. See. 641 et seq.: 


Sec. 24, 39 Stat. 379, 12 U.S.C. See. 914 

Sec. 102(a), 73 Stat. 384, 12 U.S.C., See. 742... 8 

See. 102(b), 39 Stat. 369, as amended, 12 
U.S.C., See. 761 

See. 104(d),(h), 73 Stat. 386, 12 U.S.C., See. 


* Cases marked with asterisk chiefly relied upon. 


Index Continued pbb 


Page 
»c, 104(e),(H), 73 Stat. 386, 387, 12 U.S.C., 
See. 967 
Sec. 104(h), 73 Stat. 387, 12 U.S.C., See. 964... 
Sec. 104(h), 73 Stat. 387, 12 U.S.C., See. 961 .. 
».104(h), 73 Stat. 387, 12 U.S.C., See. 965 .. 
Sec. 104(h), 73 Stat. 387, 12 U.S.C., See. 931 .. 
Sec. 104(h), 73 Stat. 387, 12 U.S.C., See. 933 . 
. 104(h), 73 Stat. 387, as amended, 12 
U.S.C., See. 781 
+, 104(h), 73 Stat. 387, 12 U.S.C., See. 921 3. 
. 104(h), 73 Stat. 387, 12 U.S.C., See. 733 .. 
-a0Lthy, 73 Stat. 387, 12 U.S.C.. See. 711 .. 
. 104(h), 73 Stat. 387, 12 T.S.C., See. 7191 . 
Sec. 104(h), 73 Stat. 387, P.L. 86.168, Title ‘ 
§ ew Aug. 18, 1959 
tos 


Sec. Techy, (i), 73 Stat. 387, as amended, 12 
U.S.C., See. 793 (d) 
Sec. 104(i), 73 Stat. 387, 12 U.S.C., See. 713 . 


Federal Power Act, as amended, 49 Stat. $63, 16 T.S c. 
See. 791 et seq.: 


See. 201(a), 49 Stat. S47. 16 U.S.C. 
S24(a) 
Sec. 201(e), 49 Stat. S47 
S24(¢) 
See. 201(f), 49 Stat. S47, 4 
SOA (E) d eesars nerca'ns arsine Deere s emeaisieens 6, 24 
Public Utility Holding Company Act. of 1935, as 
amended, 49 Stat. 838. 15 U.S.C. See. 79 et so fe 
Sec. 2, 49 Stat. SO4, 15 U.S.C., See. 79b(3) - 
Rural Electrification Act of 1936, as amended, 49 Stat. 
1363, 7 U.S.C. See. 901 ef seq.: 


See. 4, 49 Stat. 1365, as amended, 7 U.S 
4 
Sec. 7, 49 Stat. 1365, as amended, 7 U.S.C. § 


iv 


MiscELLANEOUS: 


Index Continued 


Intervenors’ Brief. p. 
Intervenors’ Brief, p. 
Intervenors’ Brief, p. - 
Intervenors’ Brief, p. 2: 
Intervenor’s Brief, p. 36 
Intervenors’ Brief. p. 
Intervenors* Brief, p. 45 


Petitioners’ Initial Brief. p. 
Petitioners’ Initial Brief, p. 2 
Petitioners’ Initial Brief. p. = 
Petitioners’ Intial Brief, p. 


Appendix, pp. 16a-17 


Respondent's Brief, 


a 
pp. £9 


Respondent’ s Brief. p. 16 


Respondent's Brief, 

Respondent's Brief, 
Respondent’ s Brief, 
Respondent's Brief 
Respondent’s Brief, 


Record, D. : 163 

Record, pp. 171-175 

Wise. Rural Electri 
Pp. 


a 20 g Lyetaslevee tien aa ais aie eee ers 


ce Fact Book, 


IN THE 


United States Court of Appeals 


For tue District or Cotumpia Circuit 
No. 20960 


Sat River Progect AGRICULTURAL IMPROVEMENT 
axp Power District, ET aL., Petitioners 
v. 
FrperaL Power Commission, Respondent 


DarmyLaxp Power CooreraTIVE, ET AL., Intervenors 


On Petition for Review of an Order of the 
Federal Power Commission 


REPLY BRIEF FOR PETITIONERS 


PRELIMINARY STATEMENT AND CLARIFICATION 
OF FACTUAL ALLEGATIONS 


Both the Respondent and the Intervenors have provided 
the Court with elaborate counterstatements of the facts. 
There are allegations set forth in the counterstatements 
which require clarification and comment. 

First, contrary to the assertion of the Invervenors (Int. 
Br. p. 3). the purpose for the filing of the Petition-Com- 
plaint with the Federal Power Commission was not to 
nullify the Colorado Supreme Court ‘s decision in Western 
Colorado Power Co, et al. v. Public Utilities Commission 
of Colorado, et al., —— Colo. ——. 411 P. 2d 789, cert. 
den., 385 U.S. 22 (1966). In fact, at the time the Petition- 


» 


Complaint herein was filed (August 17, 1966), the appeal 
(treated by the Supreme Court as a Petition for a Writ 
of Certiorari) filed by Colorado-Ute (as distinguished from 
Colorado-Ute’s individual members) was pending in the 
United States Supreme Court. Certiorari was denied in 
November. 1966. The question of Federal Power Commis- 
sion jurisdiction was not raised in that appeal or in the 
proceedings leading to the Colorado Supreme Court’s 
decision. 

In filing the Petition-Complaint with the Federal Power 
Commission. Petitioners merely sought the protection they 
are entitled to as wholesale customers of a ‘‘public utility” 
which had threatened because of a legal disability to 
abandon its facilities and terminate wholesale electri¢e serv- 
ice. With two exceptions mentioned in Petitioner’s Initial 
Brief. Colorado-Ute supplies all wholesale power require- 
ments of each member of the Association. These mem- 
bers. upon receiving notice of the intended abandonment, 
sought relief from the Federal Power Commission to pro- 
tect their sole source of electric power and energy. 

In view of the Colorado Supreme Court’s decision, it 
would have been fruitless to have applied to the Public 
Utilities Commission of the State of Colorado for relief. 
The State Public Utilities Commissions of the States of 
Utah, Wyoming, New Mexico and Arizona were powerless 
to provide relief without jurisdiction over either the 
Hayden generating station or Colorado-Ute Electric 
Association. 

The only regulatory body with authority and jurisdiction 
over Colorado-Ute and its entire system was, in the view 
of the Petitioners, the Federal Power Commission. 

The Rural Electrification Administration was unable to 
be of assistance inasmuch as the Rural Electrification Act 
provides no scheme of regulation and no authority to do 
more than protect the security of the United States by 
foreclosing the mortgage and assuming control and opera- 
tion of the Colorado-Ute system—a short-term solution 
at best since, under the Rural Electrification Act, the Ad- 
ministrator, upon assumption and foreclosure, must dis- 
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pose of the plant and other facilities within five years.’ 
In recognition of the severe limitations upon the Adminis- 
trator’s authority and the obvious lack of jurisdiction in 
any one of the five State Commissions involved, Colorado- 
Ute’s members sought to invoke the jurisdiction of the one 
regulatory authority which the Petitioners believed to have 
jurisdiction over the operation of multi-state electric 
systems and bulk power suppliers such as Colorado-Ute. 

The vacuum left by the Commission’s refusal to assume 
jurisdiction and to extend the regulation and protection of 
the Federal Power Act to cooperatives leaves Colorado- 
Ute, its members and consumers, and all other rural electric 
cooperatives both unregulated and unprotected. This con- 
clusion is neither necessary nor in the public interest. 

Secondly, the ‘‘publie utility’? status of Colorado-Ute 
under the State laws of Colorado at the time its facilities 
were certificated is not necessarily inconsistent with its 
present ‘public utility’? status under the Federal Power 
‘Act. In this regard, Colorado-Ute sought and obtained the 
Certificate of Convenience and Necessity from the Colorado 
Public Utilities Commission in compliance with State law 
and the directive of the Rura! Electrification Act, **... That 
no loan for the construction, operation, or enlargement 
of any generating plant shall be made unless the consent 
of the State authority having jurisdiction in the premises 
is first obtained’? (Emphasis supplied) 

‘At the time that Colorado-Ute made the initial applica- 
tion for a Certificate of Convenience and Necessity, it 
did not own and operate any facilities which would have 
been jurisdictional under the Federal Power Act. It was 
only after Colorado-Ute built the Hayden generating unit 


1800 49 Stat. 1365, as amended, 7 U.S.C., see. 907, which provides, tater 
alia, as follows: 
The Administrator is authorized and empowered to bid for and purchase 
at any foreclosure or other sale, or otherwise to acquire, property pledged 
or mortgaged to secure any loan made pursuant to this chapter: 
. . . 

to operate or lease such property for such period as may de deemed 
neecssary or advisable to protect the investment therein, Dut not to exceed 
five years after the acquisition thereof: ... (Emphasis supplied.) 


2 Sor 49 Stat. 1365, as amended, 7 U.S.C, see, 904. 


4 


and related substations and transmission facilities, entered 
into wholesale power contracts with its expanded member- 
ship, executed power pooling and interconnection agree- 


ments and began wholesaling electric power and energy 
in interstate commeree, that Colorado-Ute became a ** public 
utility ’’ under the Federal Power Act. Prior to the events 
last described, there would have been no reason for 
Colorado-Ute to have complied with the Federal Power 
Act or for the Federal Power Commission to have asserted 
jurisdiction under the -\ct. 

Once Colorado-Ute began operating jurisdictional facili- 
ties as a ‘*public utility’’. it became subject to the Federal 
Power Act, and it is required to comply therewith even 
though compliance is contrary to or inconsistent with the 
laws or Commission rulings in the States in which it 
operates. The interstate character of Colorado-Ute’s orga- 
nization and operation is undisputed, and the necessity and 
desirability of plenary jurisdiction by the Federal Power 
Commission should be obvious. 

Thirdly, the Respondent has characterized the proceed- 
ings before the Commission as an ‘arranged or ‘friendly’ 
one designed to invoke the Commission’s jurisdiction.” 
(Resp. Br. pp. 4-5). This description is indicative of the 
Commission’s lack of appreciation for its own assigned role 
in implementing the purposes and objectives of the Federal 
Power Act. 

The Federal Power Act was enacted with the declara- 
tion that the business of transmitting and selling electric 
energy for ultimate distribution to the public is affected 
with a public interest and that Federal regulation thereof 
“| is necessary in the public interest.’’? The Com- 
mission was given, as part of the Act, the mandate together 
with the necessary authority and the legal means to 
protect the public interest through effective regulation of 
“‘public utilities’’. 

In the instant case, the interests of the public are 
in jeopardy due to the circumstances created by the 
decision of the Colorado Supreme Court and by Colorado- 


2 49 Stat. 847, 16 U.S.C., nee. 824(a). 
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Ute’s stated intention to comply with that decision and 
order by terminating wholesale electric service unless that 
decision is reversed or countermanded by some higher 
authority. Colorado-Ute having failed in its appeal of the 
Colorado Supreme Court decision to the United States 
Supreme Court, only the Federal Power Commission, with 
plenary authority over the transmission and sale of electric 
energy for resale in interstate commerce, has the juris- 
diction and authority to grant such relief and to protect 
the public interest. 

The manner in which these facts and issues were raised 
and brought to the attention of the Commission is of no 
significance whatever, Under the F ederal Power Act and 
the Commission’s own Rules and Regulations, the question 
of the ‘‘public utility’ status of Colorado-Ute could have 
arisen in any one of a number of different ways. ¢.g.. upon 
an Initial Rate Filing by Colorado-Ute, upon petition 
and/or complaint by any one or any combination of 
Colorado-Ute’s members, upon petition and/or complaint 
filed by any one of five State Commissions, or upon the 
Federal Power Commission's own motion and order. 

The decision to file the action with the Federal Power 
Commission initially and to appeal the adverse decision of 
the Commission to this Court was made independently by 
the Board of Directors of each Petitioner. The very fact 
that all of Colorado-Ute’s members did not elect to par- 
ticipate in these proceedings belies any suggestion that 
the proceedings were connived or collusive. 

With respect to the “conclusions of fact and of law 
asserted by the Petitioners in the Petition and Complaint 
(see Int. Br. p. 3). there has never been any dispute regard- 
ing any of the material facts involved in these proceedings. 
Although the parties waived hearings and the intermediate 
decision of the Hearing Examiner (R. 171-175), the Com- 
mission was free to elicit any further facts it deemed 
necessary. No further fact-finding was ordered by the 
Commission, and Colorado-Ute had no alternative but to 
admit the truth of each and every allegation set forth in 
the Petition-Complaint except the Association's ‘* public 
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ytility’’ status under the Federal Power Act. Although 
Intervenors have restated the factual assertions of the 
Petitioners and characterized them as *sconclusions’” (Int. 
Br. p. +), they have not undertaken to challenge or dispute 
any one of these material allegations. 

Finally, both the Respondent and Intervenors, in their 
respective Counterstatements of the case, have stressed 
the importance and relevance of the Commission's Opinion 
No. 311 in Dairyland Power Covperative, et al. Docket 
No. E-7113. 37 FPC 67. Petitioners concede the relevance 
of the Dairyland case and urge the Court to expressly 
overrule the Dairyland decision in this case. At the 


int 
ime 


actual background of the immediate case is adequate 
e purpose of deciding the legal question presented 

in this appeal. 
Moreover. much of the record developed in the Dairyland 
case pertained to the activities and operation of a local 


Gistribution cooperative. Inasmuch as the Petitioners 
have raised no question as to the ‘* public utility’’ status of 
local distribution cooperatives in these proceedings, por- 
tons of the record and decision in Dairyland are irrelevant 
and could be misleading in the context of the present appeal. 


A. The Majority of the Commission Erred in Its Finding and 
Conclusion That REA-Financed Cooperatives Are “Instru- 
mentalities of the United States” and Therefore Exempt 
From Regulation Under Section 201(f) of the Federal 
Power Act 


The Respondent and Intervenors both seek to bolster the 
Commission’= finding and conclusion that rural electric 
cooperatives such as Colorado-Ute are ‘instrumentalities 
of the United States’? and therefore exempt from regula- 
tion under Section 201(f) of the Federal Power Act.4 

In supporting this conclusion, the Respondent and Inter- 
yenors cite and rely primarily upon authorities dealing 


449 Stat. 447, 16 U.S.C., nee, 824(f). 
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with Federal land banks and more particularly with 
national farm loan associations.’ Respondent's brief states: 


By way of analogy, local cooperative associations 
organized under the Federal Farm Loan Act (12 
U.S.C. $641, ef seq.) have many of the attributes of 
independence enjoyed by electric cooperatives, yet they 
have been held to be federal instrumentalities, Ano 
National Farm Loan Association v. Phillips, supra. 

Although their creation as corporations was e€x- 
pressly provided by statute (12 U.S.C. $711), it is 
not the form of organization but their use as an arm 
or device for implementing the farm loan program 
and the controls exercised over their operations that 
distinguishes them from persons who are not inst ru- 
mentalities of government. (R.Br. pp. 38-39) 
(Emphasis supplied.) 


The cases decided under the Federal Farm Loan <ct 
involving national farm loan associations are distinguish- 
able from the situation posed in the present case. There is 
no analogy between farm loan associations and rural electric 


cooperatives. In the case of farm loan associations, it is 
apparent from the Federal Farm Loan Act itself that the 
associations do act as an arm or ageney of the United States 
and are vested with specifie authority and direction to 
carry out the purposes of the Act. 

Farm loan associations are authorized and established 
by the Act, and there is seareely a single function or 
activity of the association that is not dictated and con- 
trolled by the express terms of the statute. 

Compare the statutory controls over farm loan associa- 
tions with those imposed upon entities borrowing under 
the Rural Electrifieation Act. For example. national farm 
loan associations or federal land bank associations as they 
are now called ® are controlled by specific statutes provid- 


5 Federal Land Bank v, Bismark Lumber Cou 314 U.S 95 (1941); Federal 
Land Bank ¥. Gaines, 290 U.S. 247 (1983) Knox National Farm Loan 
Association vo Phillips, 300 US, 194 (1927); Byrne Vv. Federal Land Bank, 
O87 NAW. 797 (1981). 


6 The name ‘Farm Loan Associations ’* was changed to **Land Rank Asao- 
cintions'’ to conform to redesignation of ‘National Farm Loan Associations’? 
naa (Federal Land Bank Associations’ " by PL, 86-168, Tithe T, §104(h), 
Aug. 18, 1959, 73 Stat. 887, EM, Dee, 31, 1959. 


s 
ing for chartering.’ organization,” filing articles of incor- 
poration.” designation of operational territory,” modifica- 
ion of operational territory." election of directors,” desig- 
nation of officers.’ compensation of officers and directors," 
duties of officers. association membership requirements,” 
funding stock purchases. tax immunity,’* necessary cor- 
porate reserves,” investment of corporate reserves,” 
corporate merger,” voluntary dissolution declaration of 
insolvency receivership. and entering conservatorship. 
The national farm loan associations are part of an ‘‘in- 
tegrated cooperative organization”’ with the federal land 
banks ** and are directed by statute to perform the follow- 
ing functions with regard to mortgages held by the federal 
land bank as mortgagee: endorse and become liable on 
said mortgages.” service said mortgages,* satisfy said 


773 Stat. 387, 12 U.S.C., see. 719. 
as amended, 12 U.S.C., sec. 723(d). 
s7, 12 U.S.C., see. 711. 
12 U.S.C. See. 719. 


2 U.S.C., sec. 914. 


2US.C., sec. 965. 


t. 247, 12 U. se. 961; 73 Stat. 387, 12 U.S.C., sec. 964, 


2% 72 Stat. 246, 247, 12 U.S.C., see. 967. 

2% Greene County Nat, F.L. Aan'n. ¥. Federal Land Bank, 152 
(6th Cir, 1945). 

n 


2739 Stat. 269, as amended, 12 U.S.C., see. 761. 
 [bid. 
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mortgages,” and share the losses and gains resulting from 
disposition of lands covered by defaulted mortgages.” 

It is apparent from the foregoing authorities and the 
language in Greene County Nat. F.L. Ass’n v. Federal 
Land Bank® that: 


The Farm Credit Administration, the bank and the 
constituent Farm Loan Associations, owe their exist- 
ence to and derive their powers from the Federal 
Farm Loan Act of July 17, 1916, as amended and now 
codified in 12 U.S.C.A. §§ 636 to 1012.¥ 


The opinion went on to state: 


The Farm Credit Administration is vested with super- 
visory authority over the Federal land banks and the 
loan associations, subject to the general control and 
direction of the Secretary of Agriculture. The banks 
and associations function cooperatively as inter- 
dependent operating units of a long-term farm mort- 
gage loan service provided by the Act.8 (Emphasis 
supplied) 

The Court categorized the ‘‘entire system’’ as an ““inte- 

grated cooperative organization."*** This is not the 


relationship between independent rural electric coopera- 
tives and the government. 

Petitioners pointed out in their initial brief® that judi- 
cial determinations of instrumentality status have been 
based upon finding that the entity in question performed an 
inherent governmental function or was so assimilated or 
incorporated into the government as to become one of its 
constituent parts. National farm loan associations, when 
found to be Federal instrumentalities, are so assimilated 
and/or incorporated. 


TR Stat, 387, 12 U.S.C. see. 921, 

9073 Stat. 387, as amended, 12 U.S.C, see. 781, 
81 Supra, footnote 26, 152 F. 2d at 216, 

2152 F.2d at 216. 

avis2 F, 2d at 217, 

4152 F, dd at 220, 


33 Petitioner's Initial Brief, p. 31. 


WwW 


By contrast, the Rural Electrification Act establishes 
only the broad framework within which the Administration 
ght extend loans to any one of a number of different 
types of entities, none of which is ‘tehosen’’ or designated 
to act as an arm or agency of the government to carry 
out the purposes of the Act. Rural electrification loans 
may be extended to any of the following persons or entities 
in eases Where the locality is not receiving central station 
service: 

corporations, States, Territories, and 
agencies thereof, municipalities, 
districts and cooperative, non- -profit, 

dend associations ...™ 


Unlike the Federal Farm Loan Act, the statute confers 
no special status, privilege or authority upon cooperative 
non-profit associations. Indeed, even the pre ‘ference clause 
in the Rural Electrification Act#* extends to all those 
named above except ** persons’ and ‘*corporations.”’ 
Saran every borrow! entity, at least those in- 
cluded in the preference provision, would be tre rated equally 
asa borrower of funds from the Rural Electrification Ad- 
ration and there is no statutory basis for ascribing 

t role or status to cooperatives in their relation- 

the Administrator or the United States. Tf, 
in fact, cooperatives do become ‘‘ federal instrumentalities’’ 
as a result of borrowing under the Act, other borrowers, 
ing States, their subdivisions and agencies and mu- 
_amone others, must necessarily experience the 

same transformation upon receiving funds under the Act. 
It is inconceivable that Congress could have intended either 
that the Act apply unequally to different classes of bor- 
rowers or that all borrowing entities should at once become 


s} 


the agency, arm or instrumentality of the United States. 


In establishing the rural electrifieation program, it was, 
of course, essential to vest the Administrator with such 
authority and discretion as was necessary to protect the 


49 Stat. 1365, as amended, 7 ULS.C., see. 904. 
27 [bid. 
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Government's investment, To this end, the statute provides 
that: 

Such loans sha!! be on such terms and condi- 
tions relating to the expenditure of the moneys loaned 
and the security therefor as the Administrator shal] 
determine and may be made payable i whole or in 
part out of the income: Ca 


It is significant that the authority and discretion given 
the Administrator in imposing necessary terms and con- 
ditions relates specifically and exclusively ‘*. . . to the 
expenditure of the moneys loaned and the security there- 
for...’ This limitation emphasizes the fact that the 
Rural Electrification Administration performs the functions 
of a bank rather than constructing or maintaining electric 
facilities®® or regulating the use of such facilities. 

Petitioners pointed out in their initial brief * that the 
reecipt of a franchise or privilege bestowed by the govern- 
ment, which is not to be exercised on behalf of the govern- 
ment but for private advantage, did not constitute the 
recipient a ‘‘federal instrumentality.’" Private. independ- 
ent, nonprofit rural electric cooperative corporations organ- 
ized and existing under state laws are no more or less 
than the recipients of a ‘‘privilege’’ or ‘franchise’’ upon 
availing themselves of Federal funds under the Rural 
Electrification Act. 

There is no necessity here to stretch authorities developed 
under unrelated statutes or to rely on attempted analogies 
to determine whether rural electric cooperatives are 
‘Federal instrumentalities."”. The Ninth Cireuit Court of 


3849 Stat. 1365, as amended, 7 U.S.C. see. 904. Note: Relevant portions 
of the Rural Electrification Act, including the aforementioned section, are 
reproduced in the Appendices to Petitioners” Initial Brief, pp. 16a-17a, 

a See Davenport v. White Mountain Power Co., 92 N.H. 20. 24 A. 2d 274 
(1942), See also, Wise, Rural Electric Fact Book (Wise Ed. 1965), p. 5, 
which states: 

The REA is a Government agency originally created in 1935 which acts 
na a banker to lend money to local organizations, mostly rural electric 
aystems, for the construction of rural power lines and certain related 


electric expenditures. 


40 Pot. Br. p. 31. 
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Appeals has already rendered a decision holding that 
rural electric cooperatives borrowing funds under the Rural 
Electrification Act are not ‘Federal instrumentalities.” 
In City of Anchorage v. Chugach Electric Association. 


, 


the Court stated: 
The Electric Association is not an agency of the United 
States Gorernment simply by virtue of an‘ arrange- 
ment? with the Rural Electrification Administration 
pursuant to 7 U.S.C.A. $3901-915. The Rural Elec- 
trifeation Administration is the government agency. 
The associations to whom it provides funds and other 
assistance are not. By no concept or canon of con- 
struction can the recipient of federal aid in this situa- 
tion be considered a ‘government instrumentality’ and 
therefore immune from local taxation under the su- 
premacy clause of the Constitution, whereby the Fed- 
eral Government protects the instrumentalities which 
it has Constitutionally created. (Emphasis supplied.) 


The Ninth Circuit Court of Appeals apparently con- 
sidered and was not persuaded by the analogy between 
national farm loan associations and rural electric coopera- 
tives, inasmuch as the Court, in a footnote, suggested the 
comparison of its conclusion to Federal Land Bank of Saint 
Paul v. Bismark Lumber Co., et al., 314 U.S. 95, 102 (1941). 
and made specific reference to the only portion of the 
Bismark case which deals with the status and nature of 
farm loan associations. 

Colorado-Ute is not ‘controlled by’? or ‘‘assimilated 

“deral Government. It is not being used as an 

arm or device’? of the Federal Government nor is it 
performing an inherent governmental function. Colorado- 
Ute is an independent business organization operated and 
controlled by its manager and owners for the benefit of its 
members and ultimately the public in supplying electric 
energy at wholesale. “By no concept or canon of con- 
struction’? can Colorado-Ute be considered a ‘government 


instrumentality.’’ * 


41.252 F. 24 412 (9th Cir, 1955). 
42.252 F. 2d at $19, fn, 24. 


43 City of Anchorage ¥. Chugach Elictric Association, supra, 
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Petitioners submit that the Chugach Electric Association 
case and the authorities cited and relied on by the Peti- 
tioners above and in their initial brief provide this Court 
with ample authority upon which to conclude that Colorado- 
Ute Electric Association is not an ‘instrumentality’? of 
the United States or otherwise exempt from regulation as 
a ‘‘public utility’? under the Federal Power Act. 


B. The Activities of Colorado-Ute Electric Association in Pro- 
viding Wholesale Electric Power and Energy Are Not 
Exempt From Regulation Under Part II of the Federal 
Power Act Merely Because of the Cooperative Nature of 
Colorado-Ute 


In their second argument (see Int. Br. p. 22. et seq-), 
the Intervenors assert that Part I] of the Federal Power 
Act is not applicable to cooperatives because, by its terms, 
it expressly applies only to the transmission and sale of 
electric energy ‘‘... for ultimate distribution to the publie.*’ 
In making this assertion, the Intervenors would apply a 
rigid and unworkable criteria in determining what is and 


what is not ‘‘the business of transmitting and selling elec- 
trie energy for ultimate distribution to the public...” 
Then, as if compelled ineseapably to this conclusion, the 
Intervenors assert that: 


Beeause Part II] jurisdiction of the Commission is 
limited to the transmission and sale at wholesale of 
cloctric energy in interstate commerce for ultimate 
distribution to the public, rural electric cooperatives 
are not subject to the Commission's jurisdiction. As 
demonstrated infra, cooperatives serving members are 
not engaged in ultimate distribution to the public: 
consequently, their business is not within the scope 
of the Act. 


These sweeping conclusions of the Intervenors are made 
without recognition of the important role which the genera- 
tion and transmission cooperatives (as distinguished from 
local distribution cooperatives) play as major bulk power 
suppliers in this country and with disregard for the nature 
of Colorado-Ute and its wholesale electric business. 


1+ 


There is no disagreement as to the facts and ¢ircum- 
stances relating to the nature and operation of the 
Coloardo-Ute electric system. These facts, as alleged in 
the Petition-Complaint (R. 1) filed: by Petitioners with 
the Federal Power Commission on August 17, 1966 were 
admitted by Colorado-Ute, the Respondent before the Com- 
mission (see Colorado-Ute’s Answer, R. 163), and these 
facts have never been challenged by the Commission or 
the Intervenors herein. These facts clearly show that 
Colorado-Ute owns and operates facilities of the type sub- 
ject to jurisdiction under the Federal Power Act. More- 
over, the facts clearly demonstrate that Colorado-Ute 
operates as a “public utility’? under even the most rigid 
definition of that term. 

In attempting to demonstrate and convinee this Court 
that Colorado-Ute is not engaged in “‘distribution to the 
public’. the Intervenors rely primarily upon Inland Em- 
pire Rural Electrification, Inc. v. Department of Public 
Service of Washington, et al., 92 P. 2d 258 (Wash. 1939) 
and Garkane Power Co. v. Public Service Commission, 100 
P. 2d 371 (Utah 1940). both decided under state statutes 
defining ‘*public utilities’’. Intervenors also cite a spate 
of similar cases involving state law. (See Intervenors’ 
Br. p. 36, fn. 35.) The Intervenors have chosen to ignore 
the only state supreme court decisions which have any 
immediate relevance to this case, i.e., the Colorado Supreme 
Court’s decision in Western Colorado Power Co., et al. 
v. Public Utilities Commission of Colorado, et al., —— 
Colo. _ 411 P. 2d 785, cert. den., 385 U.S. 22 (1966), 
and Dairyland Power Cooperative v. Brennan, 248 Minn. 
556, 82 NW. 2d 56 (1957). In the Western Colorado 
Power Co, case, the Supreme Court of the State of Colorado 
specifically rejected the contention that Colorado-Ute Elec- 


4 Note: Asa result of subsequent amendments to the laws of the State 
of Utah, cooperatives now have ‘public utility’? status under State liw 
and the Garkane decision ix no longer viable. 
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tric Association, as presently constituted and operated, is 
not a “public utility’? under Colorado State law. 
More significant than the conclusion reached by the Colo- 
rado Supreme Court is the rationale upon which that 
decision was based. 
With an extensive record and thousands of pages of 
testimony, the Court concluded that: 


The record shows that Colorado-Ute in wholesaling 
electric power intends to serve various classes of cus- 
tomers including consuming cooperatives, other whole- 
saling cooperatives, governmental or quasi-govern- 
mental bodies (Salt River), and even an arm of the 
Federal Government, the Bureau of Reclamation, to- 
gether with any other applicants for service if ap- 
proved by the Commission. We hold that its business 
is affected with a public interest and is subject to regu- 
lation under the police power of the State of Colorado, 
and that such regulation does not violate either the 
Constitution of the State of Colorado or the Constitu- 
tion of the United States. (411 P. 2d at 794.) 

* * * 
It furnishes electrical energy which is used by count- 
less consumers in a very large segment of this state. 
The widespread interest of the public is clearly shown 
(411 P. 2d at 795.) 


* * * 


Under regulation, an electric consumer need not be a 
member of a co-operative to secure its service. Like- 
wise a consumer located in an area exclusively served 
by such cooperative must take its service if indeed 
service is to be received at all. The form of organiza- 
tion delivering service makes no difference whatever 
to these consumers and the legislature recognizes 
reality when it specifically places the cooperatives un- 
der the regulatory arm of the state. (411 P. 2d at 
795.) 


In the course of its decision, the Colorado Supreme Court 
undertook to answer the following question: 


Does the fact that Colorado-Ute, a co-operative, has 
but thirteen members who are also co-operatives, ware 


45 Note: By Amendment to the Colorado Statutes in 1963 (1963 Colorado 
Revised Statutes 115-5-1), public utility status was ascribed to all rural elec- 
tric cooperatives. 
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rant treatment of a different kind than that which 
would be applicable to any other kind of membership? 
(411 P. 2d at 798.) 
The success of the Intervenors’ assertion herein is, of 
course. dependent upon an affirmative answer to this ques- 
tion. But the Colorado Supreme Court, upon an analysis 
of Colorado-Ute’s organization and operation, said: 
This question is answered in the negative. We find 
no merit to the argument that as a co-operative whose 
members are other co-operatives, Colorado-Ute is 
merely an extension or adjunct of these member co- 
operatives so that its act is the act of its members, and 
for that reason Colorado-Ute is not subject to regula- 


; do not pretend that this Court is bound by 

‘ Court as to the public ‘‘utility’’ 

Colorado-Ute under State law. However, the 

the Colorado Supreme Court, and the findings 

made with respect thereto, are much more relevant here 
than the general authorities cited by the Intervenors. 

In Dairyland Power Cooperative v. Brennan, supra, the 
Dairrland Power Cooperative was engaged in the business 
of furnishing electricity at wholesale to member coopera- 
tives under the REA prograra. 

Dairyland pursued a policy of extending service to all 
retail distributors in accordance with the Administrator’s 
directive to ‘‘make diligent effort to extend electric service 
to all unserved persons’? within its area. To this end, 
Dairvland participated with other electric public utilities 
in maintaining a ‘‘power pool’’ by which energy might be 
shared with non-members. Under these circumstances, 
Dairyland was held to be a ‘‘public utility’’ in fact. 

Thus. «ven if we accept the Intervenors’ argument that 
the jurisdiction of the Federal Power Commission is limited 
to those utilities engaging in the ‘S... business of trans- 
mitting and selling electric energy for ultimate distribu- 
tion to the publie,’? Petitioners submit that Colorado-Ute 
does in fact engage in such business and operates facilities 
subject to the jurisdiction of the Federal Power Commis- 
sion under Part II of the Federal Power Act. 
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It is relevant to point out that the Colorado members of 
Colorado-Ute are required to provide service to the public 
generally. To this end, each of the Colorado members of 
the Association has amended its by-laws to reflect the 
availability of such service to all consumers located within 
the area served by that member. 

The conclusion that interstate generation and transmis- 
sion cooperatives such as Colorado-Ute do engage in the 
interstate business of transmitting and selling electric 
energy for ultimate distribution to the public is reinforced 
by the explicit findings and conclusions reached by the ma- 
jority of the Respondent Commission in the Dairlyand 
ease (Opinion No. 511, January 5, 1967, reproduced as Ap- 
pendix A to Respondent’s Brief, p. 43 et seg.). To quote 
the Commisson: 


These G & T cooperatives have become increasingly 
important in recent years in the amount of revenues 
realized and in power generated. They sell electric 
energy to REA distribution cooperatives. They also 
sell to and exchange power with investor-owned utili- 


ties and engage in interstate power pooling of electric 
energy. Such operations are part of the interstate 
business of transmitting and selling electric energy 
for ultimate distribution to the public including not 
only the members of the cooperatives, but the ultimate 
customers served through the investor-owned utilities 
with which the generating and transmission coopera- 
tives are interconnected. (See Resp. Br. p. 65.) (Em- 
phasis supplied.) 


The Intervenors, while attempting to sustain the Com- 
mission’s conclusion that cooperatives are not subject to 
Federal Power Commission regulation, would repudiate 
the Commission's clear findings and unanimous conclusion 
that cooperatives do engage in the interstate business of 
transmitting and selling energy for ultimate distribution to 
the public. There is neither a factual nor legal justifica- 
tion for repudiating or ignoring the consistent findings of 
both the Colorado Supreme Court and the Federal Power 
Commission on this issue. 


1S 


C. Commission Jurisdiction Over REA-Financed Cooperatives 
Under Part II of the Federal Power Act Poses No Irrecon- 
cilable Conflicts With Administrative Supervision and Con- 
trol by the Rural Electrification Administration 


The Respondent and Intervenors, in opposing Federal 
Power Commission jurisdiction over cooperatives financed 
in whole or part by the Rural Electrification Administra- 
tion. rely heavily upon the assertion that Federal Power 
Commission jurisdiction, if exercised under Part If of the 
Federal Power Act. would create an irreconcilable conflict 

» administrative supervision and control by the Rural 
Electrification Administration. This assertion does not 
cand the serutiny of analysis. 

Petitioners invite the Court to examine the terms and 

ler which REA loans may be made.** Under 

-he Rural Electrification Act, as pointed out in Section A, 
supra. loans are available to **. . . persons, corporations, 
rories, and subdivisions and agencies thereof, 
municipalities. people’s utility districts and cooperative, 
non-profit, or limited dividend associations .. .”’ for the 
murpose of financing the construction and operation of 
s. electrie transmission and distribution 


persons in rural areas who are not receiving central station 


service. 


The Rural Electrification Act establishes no comprehen- 
sive scheme of regulation of cooperative borrowers. In 
fact, the Act is largely silent as to the terms and conditions 

ier which such loans might be extended. Section 4 of 

Act provides that: 


Such loans shall be on such terms and conditions relat- 
ing to the expenditure of the moneys loaned and the 
security therefor as the Administrator shall determine 
and may be made payable in whole or part out of the 
income.” 


44See Raral Electrifieation Act of 1926, as amended, 49 Stat. 1363, 7 U.S.C. 
GOL ef arg. 


4749 Stat. 1265, an amended, 7 U.S.C., see. 904, 


19 


The only terms and conditions which the Administrator has 
the authority to impose are those ‘‘... relating to the ex- 
penditure of moneys loaned and the security therefor ...’’ 

To be sure, the Administrator has, through the rule- 
making process and largely by administrative fiat, defined 
and delineated the functions of the Administration. The 
most recent pronouncement regarding the Administration’s 
functions is set forth in regulations adopted on July 22, 
1967. (See 32 Fed. Reg. 10817, July 22, 1967). These re- 
cently adopted regulations were called to the Court’s atten- 
tion in Petitioners’ initial brief (See Pet. Br. p. 24) and 
are quoted at length in the Respondent’s brief herein (see 
Resp. Br. p. 16, fn. 31). 

Even assuming, arguendo, that these regulations cor- 
rectly delineate the functions of the Administration, they 
must nevertheless relate exclusively to the expenditure of 
REA funds and the security therefor. 

Moreover, even the most generous interpretation of these 
regulations would lead one to conclude that they provide 
no substitute for the regulatory authority of the type vested 
in the Federal Power Commission under the Federal Power 
Act. 

The very fact that the Administrator occupies the role of 
mortgagee, lender or banker.** under such circumstances 
necessarily precludes him or his administration from ren- 
dering effective and impartial regulation of the systems 
which it finances. No one would dream of entrusting the 
regulation of the electric power industry to a group of in- 
vestors who have financed investor-owned utilities engaged 
in furnishing bulk power supply. Yet the Commission and 
the Intervenors would create the same situation as regards 
rural electric cooperatives by conferring and establishing 
exclusive jurisdiction over the activities of cooperatives in 
their financier, the Rural Electrification Administration. 
This result is avoidable and should be avoided if effective 


48 Seo Davenport v. White Mountain Power Co., 92 N.H. 20, 24 A. 2d O74 
(1942), wherein the court stressed the fact that the Rural Electrification 
Administration performs the functions of a banker rather than engaging in 
tho business of constructing and maintaining electric lines. 
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regulation of this segment of the electric power industry is 
to be achieved. 

The Respondent and Intervenors have cited, as areas of 
inevitable conflict, the regulation of wholesale rates (see 
Int. Br. p. 44. Resp. Br. p. 20) sales, mergers or consolida- 
tions (See Resp. Br. p. 20, Int. Br. p. 20), and accounting 
requirements (see Resp. Br. p. 21, Int. Br. p. $9). In each 
ease, the contict arises, not from the terms of the two 
statutes. but as a result of the terms and conditions upon 

ch > loan has been made by the Administrator. 
the Intervenors make repeated 


ion by the Commiss 
conflict as may eNist arises from the Administrator’s terms 
and conditions rather than from the wording of the two Acts. 
With but little imagination, ingenuity and coordination, 
the Administrator could perform all the administrative 
unctions necessary to protect the security of the United 
States and leave the regulatory functions to the Federal 
Power Commission which is vested with adequate authority 
and a specific mandate from Congress to provide such 
regulation. 
That the Federal Power Commission and the Rural Elec- 
t ion Administration can work together in apparent 
harmony is amply dernonstrated in Buckeye Power Inc, and 
Qhig Power Company, Docket No, -7355, issued August 4, 
1967 (rehearing denied August 28, 1967). Therein, the Com- 
mission declared an association of rural electric coopera- 
ex, not dissimilar to Colorado-Ute, to be a “public 
te’? under Section 201 of the Federal Power Act- a 
position wholly ineonsistent with the Commission’s position 
in this appeal and in its decision in the Dairyland case. 
The Buckeye case is relevant herein and should be con- 
sidered by this Court in assessing the Commission's arbi- 


trary refusal to assert and assume jurisdiction over 


Colorado-Ute in these proceedings. 
Zriefly, Buckeye Power, Inc. is a nonprofit Ohio corpo- 
ration and has 24 members cach of which is a rural electric 
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co-operative financed wholly or partly by the Rural Elec- 
trification Administration. Buckeye, like Colorado-Ute, 
was organized for the purpose of establishing a source of 
electric energy for transmission, distribution and use for 
electric companies organized and operated on a non-profit 
cooperative basis, each of which is a member of Buckeye. 

Buckeye entered into an agreement with Ohio Power, Ine. 
(an investor-owned public utility) whereby Buckeye would 
purchase certain facilities for the generation and trans- 
mission of wholesale power. In acquiring these facilities, 
Buckeye proposed to finance the acquisition with capital 
contributed by the rural electric cooperative members and 
money borrowed from private institutional investors. 

Jt should be noted that, by resorting to long-term debt 
financing from private institutional investors, Buckeye did 
not escape the watchful eye of the Rural Electrification 
Administration. Indeed, according to the Commission: 


The REA has approved the Supplemental Agreements 
dated as of June 1, 1967, between Buckeye and each 
of the 28 Buckeye members, supplementing the whole- 
sale power contracts between Buckeye and its mem- 
bers. The REA also approved Rate Schedule A-2. 
adopted by the Board of Directors of Buckeye on June 
14, 1967 pursuant to... the Wholesale Power Con- 
tracts and... the loan contracts between the Govern- 
ment and each of the Buckeye members. (Commis- 
sion’s Order dated August 4, 1967 in Docket No. E- 
7355, at p. 8). 


Upon joint application filed by Buckeye and Ohio for 
approval of the transaction and an order authorizing the 
acquisition of facilities and issuance of securities, the Fed- 
eral Power Commission assumed jurisdiction in the prem- 
ises and, in the course of its opinion, made the following 
finding: 


Buckeye is an Ohio Corporation. Upon consumma- 
tion of the proposed transaction, Buckeye will own Unit 
Two and related facilities in the Cardinal Station, in- 
cluding the associated substation and the transmission 
lines from Unit Two to that substation, Buckeve will 
therefore own facilities for the transmission and sale 
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at wholesale of electric energy generated in Ohio and 
consumed in other States. all of which facilities are 
in addition to and do not include facilities used for 
the generation of electric energy or facilities used in 
local distribution or only for the transmission of elec- 
tric energy in intrastate commerce or facilities for the 
transmission of electric energy consumed wholly by the 
transmitter. Buckeye will be, therefore, a public util- 
ity within the meaning of that term as used in Section 
201 of the Federal Power Act. Commission’s Order 
dated August 4, 1967 in Docket No. E-7359, at p. 10) 
(Emphasis supplied.) 


The Commission's decision in Buckeye never once men- 
tions the potential conflict of functions, responsibility and 
authority as between the Federal Power Commission 
and the Rural Electrification Administration which are 
stressed and urged so forcefully in this case. Quite to the 
contrary. we find the Administrator apparently acquiescing 
in the Commission’s jurisdiction and decision in the case. 
We find that the Administrator was able to perform his 
necessary administrative functions in developing and im- 
plementing the proposal and then permit the FPC to per- 
form its regulatory functions—all in apparent harmony. 

The potential conflict between the FPC and the REA in 
the context of the present case is no more serious than in 
Buckeye. The Commission’s decision in this case and in 
Dairyland should be reversed and remanded with instruc- 
tions to reconsider and determine the public utility status of 
Colorado-Ute under the principles announced and applied 
in Buckeye. 

Petitioners initial brief noted that other cooperative 
systems had experienced similar problems and had sought 
to invoke Federal Power Commission jurisdiction to no 
avail. (See Pet. Br. p. 26, fn. 56) More recently, the 
Commission, citing and applying the principles announced 
in Dairyland, has ruled that Kast Kentucky Rural Electric 
Cooperative Corporation is not subject to regulation by the 
Commission. (See City of Paris, Kentucky v. Kentucky 
Utilities Co., Docket No. E-7249 issued August 4, 1967.) 
A Petition for Review of the Commission’s Decision in the 
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City of Paris, Kentucky case was filed with this Court and 
is now pending as No. 21375. 

The assertion that the REA program cannot exist if co- 
operatives are effectively regulated is specious and without 
substantiation in fact. To the extent that the Administrator 
must refrain from exercising regulatory authority which is 
beyond the scope of his statutory responsibilities, Peti- 
tioners contend that this is entirely consistent with the 
intent of Congress to vest plenary regulatory responsi- 
bilities with the Federal Power Commission. Furthermore, 
as demonstrated in the context of the immediate case and 
in related cases, the protective features of the Federal 
Power Act and uniformity of regulation under the Act by 
the Commission would inure to the benefit of rural electric 
cooperatives and the entire program of rural electrification. 


D. The Reasons for Commission Regulation of Public Utilities 
(Protection of the Public Interest) Apply With Equal Force 
to Interstate Generation and Transmission Cooperatives 


Throughout the briefs of both the Respondent and the 


Intervenors, an attempt is made to convince the Court thet 
regulation of rural electric cooperatives is neither neces- 
sary nor in the public interest. In so doing. both the 
Respondents and the Intervenors ignore the primary pur- 
pose intended by Congress in the enactment of Parts U 
and III of the Federal Power Act and are confused by 
the fact that Parts II and III of the Act were enacted along 
with the Public Utility Holding Company Act of 1935, 
The Public Utility Holding Company Act of 1935, by its 
nature and terms, relates only to investor-owned utilities 
and was enacted primarily for the protection of the in- 
terests of the investor rather than the consumers of electric 
power and energy. 

The Federal Power Act, on the other hand, was enacted 
in the broadest possible terms of coverage to protect the 
public interest in connection with the sale and transmission 
of wholesale electrie power and energy in interstate com- 
meree. No attempt was made to limit such jurisdiction to 


49 Act of August 26, 1935, 49 Stat. 838, 15 U.S.C., see. 79 et seq. 
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the investor-owned utilities which, by definition, became 
subject to the provisions of the Publie Utility Holding 
Company Act of 1935. 

The definition of **publie utility.” as set forth in Section 
1 of the Federal Power ‘Acts is not coextensive with the 
definition of ttelectrie utility company’ in the Public Utility 
Holding Company Act2? nor was it intended that the two 
acts would apply uniformly to the same entities. 

The Respondent and the Intervenors refer repeatedly to 
the legislative history of the Publie Utility Holding Com- 
pany Act of 1935 to demonstrate that jurisdiction under the 
Federal Power Act is restricted exclusively to investor- 
owned utilities. This legislative history has no direct 
relevance to the issue before this Court. The purpose and 
intent of Congress in enacting the Federal Power Act is 
expressly set forth in the Act itself, te., 


+... that Federal regulation of matters relating to 
generation to the extent provided in this Part and the 
Part next following and of that part of such business 
which consists of the transmission of electric energy 


in interstate commerce and the sale of such energy at 
wholesale in interstate commerce Is necessary in the 
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public interest... 7 


To implement these purposes and objectives, Congress 
defined ‘*public utilities’’ not in terms of their corporate 
structure or investor ownership but by the nature of the 
facilities owned and operated in interstate commerce. To 
the extent that Congress deemed regulation of certain 
clas of utilities unnecessary (as, ¢.9-5 in the case of 
municipalities or agencies or instrumentalities of the United 
States or the several States).™ such entities were specifi- 
cally exempted from regulation. No such exemption was 
granted to rural electric cooperatives which otherwise own 
and operate jurisdictional facilities. 


$9 Stat. 447, 16 U.S.C., see. B24 (0). 

5) See $4 Stat. 494, 15 U.S.C., see. 79b(3). 
42 44 Stat. 447, 16 U.S.C., nec. KU4(a). 

52 See Pet. Br., p. 14 ob 404- 

A See 44 Stat. #47, 16 U.S.C. sec. 824(f). 
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Moreover, it is apparent in the context of this case that 
cooperatives are sorely in need of the protective features 
of the Federal Power Act if they are successfully to engage 
in furnishing bulk power supply on a multistate scale. The 
Federal Power Act was drafted and enacted with the 
clasticity to extend to all ‘‘public¢ utilities”’ which are not 
specifically exempt. Rural electric cooperatives, having in- 
creased the scope of their activities to include the trans- 
mission and sale of electric power and energy at wholesale 
for resale in interstate commerce, have subjected themselves 
by definition to the regulatory jurisdiction of the Federal 
Power Commission. The full and effective exercise of this 
jurisdiction will inevitably inure to the benefit of both the 
public and the rural electric cooperatives operating juris- 
dictional facilities. 


CONCLUSION 


For each of the foregoing reasons, together with the 
reasons advanced in Petitioners’ Initial Brief, the Commis- 
sion’s decision and order in these proceedings should be 


reversed and the cause remanded to the Commission with 
instructions to assert and assume jurisdiction in the 
premises over Colorado-Ute Electric Association, Ine. as 
a ‘public utility’? under applicable provisions of the 
Federal Power Act. 


Respectfully submitted, 


Wanuace L. Duxcax 
Srepuen A. West 
Jennings, Strouss, Salmon 
& Trask 
1700 Pennsylvania Avenue, N.W. 
Washington, D.C. 
Attorneys for Petitioners 
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In the United States Court of Appeals 
for the District of Columbia Circuit 


Salt River Project Agricultural Improvement 
and Power District, et al., Petitioners 


Vv. 


Federal Power Commission, Respondent 
Dairyland Power Cooperative, et al., Intervenous 


an 


Oh Petition for Review of an Order 
of the Federal Power Commission 


— 


Petition for Rehearing 
a 
In accordance with Rule 26 of the General Rules of the 
United States Court of Appeals for the District of Columbia 


Circuit, it is respectfully prayed that this Honorable Court 


| 
grant Petitioners Salt River Project Agricultural Improve- 


ment and Power District, La Plata Electric Association, Inc., 
San Miguel Power Association, Inc., White River Electric 
Association, Inc., Gunnison County Electric Associations, 
Inc., Yampa Valley Electric Association, Inc., Arkansas 


Valley G & T, Inc., San Luis Valley Rural Electric Coopera- 


Ds 


tive, Inc., Holy Cross Electric Association, Inc., and 


: : ‘ : , 
Empire Electric Association, Inc., a rehearing of this 


Court's decision of February 15, 1968, in the above-ena— 

titled matter affirming the decision and order of the 
ff 

Respondent Federal Power Commission. 


The reasons for this Petition for Rehearing ar@é as 


follows: 


1. Contrary to the findings and conclusions reached 


| 
by this Honorable Court and set forth at pages 6 and 7 of 
| 


its opinion of February 15, 1968, interstate generation 
| 
and transmission cooperatives, such as Colorado-Ute 

| 


Electric Association, Inc., which provide wholesale 


electric service in interstate commerce, are not "“elffect- 


ively self-regulating"; do not limit membership exclus- 
| 


ively to consumers; and, do not limit their service 
| 


essentially to members. 


As pointed out in Petitioners Reply Brief (pp. 13- 


17), Colorado-Ute Electric Association, in wholesaling 


electric power, provides various classes of service to 
distributing cooperatives, other wholesaling coopera- 
tives, governmental or quasi-governmental bodies (Salt 


River Project), and the Federal Government (Bureau of 


Reclamation), together with any applicants for service 


3 
as may be approved by the cognizant regulatory agency 
surisdiction in the premises. In this regard, 


ses Commission of the State of Colorado 


recently approved Colorado-Ute's application for a cer- 


tificate of convenience and necessity and granted author- 
ity to wholesale electric energy to the Public Service 
Company of Colorado, a private investor-owned utility. 


As the Supreme Court of the State of Colorado found 


i/ 


in earlier proceedings involving Colorado-Ute: 


It furnishes electrical energy which’ 
is used by countless consumers ina 
very large segment of this state. 

ny, 


The widespread interest of the public 
is clearly shown... 


x & 


Under regulation, an electric con- 
sumer need not be a member of a 
cooperative to secure its service. 
Likewise a consumer located in an 
area exclusively served by such 
cooperative must take its service 
i£ indeed service is to be received 
at all. The form of organization 
delivering service makes no 
difference whatever to these con- 
sumers... 


pT 


l/ Western Colorado Power Company, et 1., v. Public 
Utilities Commission of Colorado, et al., 
Colorado , 411 P. 2d 785, cert. den., 385 
U.S. 22 (1966). 

2/ 411 P. 2d at 795. 


3/ Id. 


ge ee 
The Supreme Court of Colorado went on to state that 
We find no merit to the argument 
that as a co-operative whose members 
are other co-operatives, Colorado- 
Ute is merely an extension or adjunct 
of these members, and for that reason 
Colorado-Ute is not subject to reg- 
ulation, 
On this basis and for other reasons, the Colorado 
Supreme Court concluded that was a “public utility" 
subject to the State Public Utilities Commission. 
As pointed out in Petitioner's Reply Brief (p. 
the Colorado members of Colorado-Ute are required b 
to provide service to the public generally. Each of the 
| 
Colorado members of Colorado-Ute has, accordingly, amend- 


ed its by-laws to reflect the availability of such jser- 


vice to all consumers located within the area served by 


that member. 


Moreover, there was no evidence adduced by the 


Commission in these proceedings and no supportable | 


assertions of fact in the record before this Court that 


Colorado-Ute is not providing wholesale electric service 
| 


to the general public in a large area covering portions 


4/ 411 P. 2d at 796. 


of four States. S/ 

Thus, it is clear that Colorado-Ute and other 
similar interstate generation ana transmission coopera- 
tives do engage in the interstate business of trans- 
mitting and selling electric energy for ultimate dis- 
tribution to the public as “public utilities” as that 
term is used and intended in the Federal Power act, 2/ 
an@ that such activities should be subject to reg- 
ulation by the Respondent Commission. The Court's con- 
clusion to the contrary, particularly on the basis of the 
facts presented in the record in this case, was error. 

2. Ina footnote to its decision, 7/this Honorable 
Court pointed out that the Pederal Power Commission, in 
the decision and order under review, had issued a: 

wee precatory word to Congress, pointing 
out that jurisdiction over certain 
aspects of the major generating and 


transmission cooperatives, as opposed to 
those which merely transmit, distribute 


32S 

5/ Note: Service will also be provided in a fifth State 
(Wyoming) when wholesale power contracts with Bridger 
Valley Electric Association, Inc. became effective. 

6/ 16 U.S.C., §79la et seq. (1964 ad.). See Section 201 
(e), 16 U.S.C., Sece §824 (e). 

7/ See Slip Opinion, p. 8, fn. 8. 
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or generate only a small amount 
of electric energy, would be in the 
public interest. 


The Court added that: 


If the Commission had found that 
conditions in the power industry had so 
changed that generating cooperatives 
now did fall within its jurisdiction, 
this court would be faced with a 
different issue. For just as the 
Commission's determination here that 
it is without jurisdiction is en- 
titled to judicial deference, £ii- 
tations omitted_7 so would be its 
determination that it had the requi- 
site authority. 8/7citations omitted 7 


In this regard, the Commission, while disclaiming 
jurisdiction over rural electric cooperatives, unan-+ 
imously found that the power industry had so changed 
that generation and transmission cooperatives do engage 
in the distribution and sale of electric power and energy 


at wholesale in interstate commerce and should be subject 
| 


to Federal Power Commission jurisdiction, The Commission 


stated unequivocally that: 


ee-jJUrisdiction over major generating 

and transmission cooperatives in inter- 
state commerce as opposed to those that 
merely transmit and distribute electric | 
energy (including those generating small | 
amounts of power), would be in the public 


ee ee 


interest. These G & T cooperatives have 
become increasingly important in recent 
years in the amount of revenue realized 
anda in power generated. They sell 
electric energy to REA distribution 
cooperatives. They also sell to, and 
exchange power with, investor-owned 
utilities and engage in interstate pool- 
ing of electric energy. Such operations 
are part of the interstate business of 
transmitting and selling electric energy 


for ultimate distribution to the public 
including not only the members of the 


cooperatives, but the ultimate customers 
served through the investor-owned util- 
ities with which the generating and 
transmission cooperatives are inter- 
connected. Since the generatin and 
transmission cooperatives have become an 
i rtant seqment of the interstate 
electric industry, at least in certain 


parts of the countr they should not _be 
exempt from requlation.9/ (Emphasis supplied.) 


Petitioners respectfully submit that the Respondent 


Commission, upon making such finding, erred in failing 
to assert and assume jurisdiction in the premises and 
that this Court erred in affirming such decision, Upon 
finding, as it did, that rural electric cooperatives had 
commenced to operate as "public utilities" engaging in 
the business of transmitting and selling electric power 


at wholesale in interstate commerce, the Commission was 


’ 


(ES 

9/ See Dairyland Power Cooperative, et al., Opinion No. 
511, reproduced as Appendix A. of Respondent's Brief, 
p. 43 at 64-65. 
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bound to regulate such cooperatives, for the Commission, 
like all regulatory agencies, is bound to operate within 
and follow the mandate given it by Congress12/As in| Office 


Employees International Union v. National Labor Relations 
Board,11/the Commission's "...declination of jurisdiction 
was contrary to the intent of Congress, was arbitrary, 

and was beyond its power. "12/ | 

In making this assertion, Petitioners are mensivant 

of the authorities cited by the Court for the proposition 
that the Commission's determinations on jurisdictional 

questions are entitled to judicial deference. Petitioners 


submit that these authorities are not controlling in the 


case at bar. 


In Philadelphia Television Broadcasting Company v. 


Federal Communications Commission, 1}3/cited by this [Court 


L£Coo: 6. eee eee ms” 


in its decision in these proceedings, 14/the Federal Comm- 
| 


| 
unications Commission had not declined to regulate the CATV 


segment of the communications industry, but rather, had 
concluded that such regulation should be exercised| in 
| 


—_— 

10/ See Office Employees International Union v. National 
Labor Relations Board, 353 U.S. 313 (1957). 

1l/ Id. 

12/ Id. at 321. See also Hotel Employees v. Leedom 
U.S. 99 (1958). 


Ly, 123 U.S. App. D.C. 298, 359 F2d 282 (1966). 
1%/ See Slip Opinion, p. 8, fn. 8. 
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some other manner. The Court therein stated that: 


weethe agency is entitled to some 
leeway in choosing which juris- 
Gictional base and which regulatory 
*ools will be most effective in ad- 
vancing the Congressional objectivels/ 


The Court in that case did not suggest or even imply 
that such "leeway" should extend to the point of per- 
mitting the agency to wholly abdicate its statutory 
responsibilities as the Federal Power Commission has 
done in this case. In fae@t, the Court pointed out that: 

Certainly the Commission's assertion 

of jurisdiction over CATV systems by 
its order of March 4, 1966, is sub- 
stantial enough to serve as a basis for 
declining to regulate them as common 
carriers. 

Petitioners submit that there was no such substantial 
basis for the Federal Power Commission's refusal to reg- 
ulate rural electric cooperatives under the Federal Power 
Act. The inevitable result is to permit cooperatives 
to engage in business in interstate commerce as "public 
utilities" wholly unregulated by an regulatory agency 
having jurisdiction and authority over the interstate 
operations of such utilities. Petitioners contend that 


15/ 359 F 2d at 284. 
16/ Id. at 284, fn. 5. 


“YO 
the public interest is not well-served by this conclusion 
and that it is unreasonable and erroneous to assume that 
Congress intended to create the resulting jurisdictional 
void. 
3. This Court and the Federal Power commission, 
reaching the conclusion that rural electric epaecrk es 
are not subject to the jurisdiction of the Commission, 


| 
placed considerable reliance upon the fact that, during 


| 
some 30 years of administrative practice under the Federal 
| 


Power Act, the Commission has never sought to exercise 


general regulatory authority over rural electric coopera- 


| 
tives. The Court was also apparently persuaded by ‘the 


lack of any clear manifestation of a Congressional intent 
to include cooperatives in the definition of the term 
“public utilities" in the Federal Power Act, | 

Petitioners submit that neither of these factors 
provide a sufficient basis upon which to exanotcosperd 
tives from regulation. 

In the first place, the growth of large generation 
& transmission cooperatives is a fairly recent Agoiion- 


| 
ment in the electric power industry. At the time of 


passage of both the Federal Power Act in 1935 and the 


== 


Rural Electrification Act in 1936, there were no G & t 


on Maren ll, 1938.28/ The growth of G & T's was sporadic 
and slow until the latter part of the 1950's and early 
1960's. By 1963, when the Commission first initiated 
proceedings to regulate Dairyland Power Cooperative, 
Minnkota Power Cooperative and South Central Power Coopera- 
tive (a local distribution cooperative), the number of G & 
T cooperatives had risen to 43, with a total generating 
capacity of some 119, 470 kw. 19/ 

Petitioners submit that the lack of any assertion of 
jurisdiction prior to 1963, should be attributed to the 
fact that there was virtually no national G & T industry 
in this country which needed comprehensive regulation. 
Until that time, rural electric cooperatives, with few 
exceptions, engaged almost exclusively in the local dis- 
tribution of purchased power. In this regard, petitioners 


have never contended that local distribution cooperatives 


ee a EE 

17/ Wisconsin Power Cooperative was the predecessor to 
Dairyland Power Cooperative, one of the intervenors 
herein. 

18/ Rural Electric Fact Book, Wise Ed., p. 17. 

19/ Ibid., at 17. 


Pee ee 


are "public utilities" within the meaning of the Federal 
Power Act. 


It is Petitioners’ contention that once G&T | 
cooperatives commenced to generate and sell electric power 
at wholesale in interstate commerce, they became, by 
definition, "public utilities" and the need for regulation 
and compliance with the Federal Power Act became necessary. 
The Commission, in apparent recognition of this need and 

requirement, properly issued its show cause orders Ito 


Dairyland and Minnkota Power Cooperatives in 1963. 


Moreover, the Commission's administrative practice 


over the years with respect to cooperatives has not been 


as consistent as the Court was apparently led to believe. 
The Court called attention to the "...occasional, infre- 


quent findings of public utility status of REA cooperatives 


| 
which involved them only tangentially as facets of [the 


Commission's delegated power over true investor-owned 


| 
public utilities..."20/ But the Court failed to reconcile 


or explain the Commission's wholly inconsistent decision 


1 


in Buckeye Power Inc. and Ohio Power Company, Docket No. 
| 
| 


E-7355, issued as recently as August 4, 1967, wherein 


20/ Slip Opinion, at p. 12. 
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the Commission declared an association of rural electric 
cooperatives, similar to Colorado-Ute, to be a "public 
utility" under Section 201 of the Federal Power Act. 22/ 
In Buckeye, the Commission concluded that: 
..sBuckeye will...own facilities 
for the transmission and sale at wholesale 
of electric energy generated in Ohio and 
consumed in other states...Buckeye will 
be, therefore, a public utility within 
the meaning of that term as used in 
Section 201 of the Federal Power Act. 22/ 
Petitioners submit that, upon close analysis, there 
is no adequate! rationale -for ‘reconciling these disparate 
and conflicting rulings by the Commission. The Court's 
reliance upon and deference to the Commission's decision 


in this case, in the face of the Commission's wholly 


inconsistent decision in Buckeye, was error. 


a 

21/ See Petitioner's Reply Brief, pp. 20-23, for a more 
extensive analysis of Buckeye Power Inc., Supra. 

22/ See Commission's Order dated August 4, 1967, in Docket 
No. E-7355, at 10. 
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4. The Court, in its decision in these proceedings, 


states that "..-- [a] dmittedly REA cooperatives, 


guch as 
| 
| 


Colorado-Ute, do seem to fall within the ambit of the Act's 


23/ 
central phrase ‘public utilities'" The opinion 


on to say that ". - - our concern is not simply wi 
24/ 
gress' language, but with its logic as well." Pp 


assert that the Court erred in rejecting the plain 


of the statutes and resorting unnecessarily to an i 


then goes 
th Con- 
etitioners 
| 


Language 
| 


nvesti- 


| 
gation of Congressional “logic” and other interpretive aids 


to determine the statute's impact and scope. 


It is a fundamental canon of statutory construction 
| 


that the plain and unambiguous wording of a statute 


is the 


primary and the most reliable source of interpreting its 


meaning. This basic canon should be followed and applied 


even where, as here, Congress may not have forseen'| 


ticular conclusion resulting from the application 0 


the par- 


£ the 


| 
literal terms of the statute. The following pronounce- 


ment by the Supreme Court in Barr v. United States, 


i 


23/ See Slip Opinion, at p. 9- 
24/ Id. | 
25/ See Barr v- United States, 374 U.S. 84 (1945) - 
26/ Id. 


should 
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dispel any concern over the fact that Congress may not have 
forseen the application of the Federal Power Act to organ- 
han private investor-owned public utilities: 
. . i if Congress has made a choice of 
language which fairly brings a given 
situation within a statute, it is 
unimportant that the particular ap- 
plication may not have been, ggntem- 
plated by the Legislatures. — 
It is further contended that the authorities cited in 
the Court's opinion were not apposite to the situation pres- 


ently before the Court and do not justify recourse to in- 


terpretive aids beyond the language which Congress employed 


28 
in the statute. In United States v. Shirey, 8/ cited and 


relied upon by the Court in this case, the statute in ques- 
tion was subject to alternative constructions either of 
which led to the same result and the Court concluded that 
no matter how the statute was read it covered the case. 

In Shirey, the Court did allude to circumstances in 


27/ 374 U.S. at 90 
28/ 359 U.S. 255 (1959). 
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which a departure from clear statutory terms is justified. 
In the context of that case, however, these statements were 


not essential to the Court's conclusion and must be| deemed 


to be obiter dicta. 


29/ 
Similarly, in Malat v. Riddel, the Court discussed 


recourse to extrinsic interpretive aids but concluded that 
" ~ . . this is not such an occasion. - - A literal read- 
| 


| 
ing of the statute is consistent with this legislative pur- 
| 


30/ | 


pose." 
31/ eee 
In Cabell v. Markham, the language sanctioning 
| 
the departure from statutory terms was limited to those sit- 


vations in which interpreting the statute otherwise would 


| 32/ 
“frustrate the patent purpose of the whole statute," 
| 


Petitioners respectfully submit that holding that interstate 


a 


29/ 383 U.S. 569 (1966). 
30/ 383 U.S. at 572. 

31/ 148 F.2d 737 (2d Cir.), aff'd., 326 U.S. 404 (1945). 
32/ 148 F.2d at 739. | 


G & T cooperatives are “public utilities" would not frus- 
purpose of the Federal Power Act. Indeed, such 
is entirely consistent with the intended purpose 

of providing a comprehensive scheme of regulation of the 

electric power industry. 
In the Cabell opinion, Judge Hand quoted from Johnson 
33/ 
v. United States, as follows: 
It is not an adequate discharge of duty 
for courts to say: we see what you are driv- 
ing at, but you have not said 45 and there- 
fore we shall go on as before. 

Petitioners submit that it was not an “adequate discharge 

of duty” for this Court to "go on as before" while recog- 

nizing and admitting that rural electric cooperatives do 
fall within the Act's central phrase "public utilities". 

In the course of this Court's opinion, it acknowledges 
that the ". . . legislative history of the Rural Electri- 


fication Act, like that of the Federal Power Act, sheds 


little light on the specific question of whether Congress 


ae 


33/ 163 Fed. 30. 
34/ 163 Fed. at 32. 


= Ag 
intended the Federal Power Commission's jurisdiction to ex- 
; 33/ | 
tend to REA-financed cooperatives." Moreover, the Court 
| 
characterized the references to the Federal Power Act in 


| 
the legislative history of the Rural Electrification Act 
7 ae 


as"... turgid, unrevealing and ambiguous." | 


Under these circumstances, Petitioners submit that the 


Court's reliance upon 4 supposed intent of Congress| was 
| 


unnecessary and erroneous. As Justice Jackson stated in 


his concurring opinion in United States v- Public Utilities 


37/ | 
Commission, —" construing Parts I and II of the Federal 


Power Act: 


I should concur in this result more readily 
i£ the Court could reach it by analysis of 
the statute instead of by psychoanalysis of 
Congress. When we decide from legislative 
history, including statements of witnesses at 
hearings, what Congress probably had in mind, 

we must put ourselves in the place of a majority 
of Congressmen and act according to the im- 
pression we think this history should have 


made on them. "= 


a 


35/ Slip Opinion, at Pp. Ll. 
36/ Id. 

37/ 345 U.S. 295 (1958). 
38/ 345 U.S. at 319. 


It pulls federal law, not only out of 
the dark where it has been hidden, but 
into a fog in which little of it can be 
seen if found. Legislative history here 
as usual is more vague than bees (capella 
we are called on to interpret. — 


Petitioners submit that the Court's reliance upon 


Congressional "logic" was erroneous for the reasons ex- 


pressed so eloquently by Justice Jackson in the foregoing 


opinion. 


39/ 345 U.S. at 320. 
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For the foregoing reasons, it is respectfully prayed 
l 

that this Honorable Court grant this Petition for Rehearing, 
review the foregoing points and authorities and, following 
such review, reverse its decision of February 15, ibes and 
remand the matter to the Respondent Federal Power Commission 
with instructions to assert and assume jurisdiction over 
Colorado-Ute Electric Association, Inc. as a “public 


utility" pursuant to the Federal Power Act. 


| 
Respctfully submitted, 
| 

| 

| 
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